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Portrait  op  Marshall     -     -     Frontispiece 

The  portrait  of  the  Chief  Justice,  frontispieoe  of  the  present  volumeb 
is  made  after  a  photograph  of  an  original  painting  by  R  M.  Snlij. 
The  history  of  this  portrait  is  thos  stated  by  the  present  owner* 
Judge  John  Barton  Payne  of  Chicago,  in  a  letter  to  the  Editor: 
*<  Chief  Justice  Manhall  was  a  member  of  the  Virginia  Constitu- 
tional Conyention  of  18d9-8a  While  in  Richmond  attending  the 
Convention  a  committee  of  that  body  engaged  R  11  Sully  to  paint 
his  portrait,  the  plan  being  to  present  the  portrait  to  the  Conven- 
tion and  through  it  to  the  State  of  Virginia.  The  portrait  was  not 
finished  when  the  ConTentioii  adjourned  and  it  remained  the  prop- 
erty of  the  artist^and  i^  together  with  a  portrait  of  the  elder  Booth, 
descended  to  Mia  Cole,  wife  of  the  Rector  of  the  Episcopal  Churoh 
at  Culpeper  Court  Houses  Virginia.  After  the  assassination  of  Presi- 
dent Lincoln  the  Federal  troops  slashed  the  Booth  portrait  with  their 
sabres  and  destroyed  it  The  Marshall  portrait  was  undisturbed  and 
remained  in  the  Cole  family  at  Culpeper  until  1891,  when  it  was  ac- 
quired by  me  through  T  Willoughby  Cole  of  that  family,  now  a 
resident  of  Chicaga  Conway  Robinson,  of  Virginia,  who  knew  Chief 
Justice  Marshall  personally,  pronounced  this  portrait  the  best  like- 
ness of  Marshall  known.  The  Sully  portrait  was  exhibited  at  the 
World's  Fair,  Chicago^  in  1808;  at  the  Atlanta  Exposition,  and  at 
the  Art  Institute  in  Chicaga  It  has  been  photographed  but  once  so 
fkr  as  I  am  advised  and  the  negative  is  still  in  my  possession." 

Richmond  Home        -       -  Jace  page  4.27 

The  home  of  Marshall  in  Richmond,  Virginia,  at  the  comer  of 
Marshall  and  Ninth  streets,  was  built  by  the  Chief  Justice  in  17d7-98; 
while  he  was  Envoy  to  Franca  Concerning  this  residence,  Mr. 
Thomas  Marshall  Smith,  a  great-grandson  of  Marshall,  writes  to  the 
Editor  as  follows:  ''The  Chief  Justice  resided  hero  until  his  death, 
except  when  duties  of  office  called  him  to  Washington.  The  owner- 
ship has  remained  in  the  family  for  almost  a  century,  although  the 
dwelling  has  had  other  tenanta  It  is  now  occupied  by  his  grand- 
daughters, the  Misses  Harvie,  who  own  it'*  Mr.  Smith  says  that  the 
picturo  of  the  house  hero  reproduced  is  excellent 
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STATE  OF  MARYLAND. 

A  contemporary  account  of  the  proceedings  in  Mary- 
land states  that  a  large  audience  assembled  at  Ford's 
Grand  Opera  House,  Baltimore,  February  4,  to  celebrate 
John  Marshall  Day.  The  celebration  was  under  the  joint 
auspices  of  the  Maryland  State  Bar  Association  and  the 
Bar  Association  of  Baltimore  City.  The  meeting  was  called 
to  order  by  Mr.  John  S.  Wirt,  and  Chief  Justice  James 
McSherry  was  called  upon  to  preside.  Sev.  W.  Strother 
Jones,  of  Trenton,  N.  J.,  a  great-grandson  of  Chief  Jus- 
tice Marshall,  spoke  of  John  Marshall  —  The  Man  in 
eloquent  terms  and  delivered  a  most  instructive  address. 
He  was  followed  by  Hon.  William  Pinkney  Whyte,  who 
spoke  of  Marshall  as  a  Statesman,  and  the  exercises 
were  closed  by  the  address  of  Mr.  Charles  J.  Bonaparte, 
on  Marshall  as  Lawyer  and  Judge.  The  students  of  the 
University  of  Maryland  Law  School  acted  as  ushers,  and 
in  the  evening  gave  a  banquet  at  the  Eutaw  House.  The 
Baltimore  Bar  Association  gave  a  dinner  at  the  Hotel 
Bennert  in  the  evening. 

Address  of  W.  Strother  Jones. 

Mr.  Jones  said  in  part: 

John  Marshall  was  a  man  of  note  long  before  he  be- 
came either  statesman   or  Chief  Justice.    The  gift  of 
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genius  had  early  been  discovered,  and  it  followed  him  all 
the  days  of  his  life. 

It  is  difficalt  to  speak  of  him  as  a  man  without  going 
into  his  life  as  a  whole  and  showing  therefrom  what  he 
became  as  a  man.  The  different  epochs  of  his  life  are  so 
intertwined  and  mutually  dependent  that  it  is  difficult 
to  specify  with  accuracy  any  line  of  demarcation. 

He  was  a  soldier,  scholar,  statesman  and  legislator — 
all  in  splendid  proportions  —  before  he  reached  the  me- 
ridian of  life.  He  was  as  great  as  any  of  the  many  noble 
sons  of  Virginia  in  a  day  when  Virginia  led  the  Union. 
In  private  life  abundant  evidence  is  forthcoming  that  he 
was  a  model  of  what  a  husband  and  father  ought  to  be. 
He  was  the  idol  of  the  household.  His  children  held  him 
in  the  most  affectionate  esteem.  The  servants  vied  with 
one  another  in  their  desire  to  serve  him.  In  the  long  pe- 
riod of  the  ill-health  of  Mrs.  Marshall  the  tenderest  affec- 
tion was  most  markedly  manifested.  He  would  permit  no 
one  to  do  for  her  anything  that  he  could  do,  and  when, 
on  Christmas  Day,  1831,  she  breathed  her  last,  his  was  a 
grief  only  those  can  know  who  have  been  obliged  to  en- 
dure so  inexpressible  a  loss.  His  letters  show  the  great- 
est solicitude  for  his  widowed  sisters  and  sisters-in-law 
and  their  children. 

A  word  should  be  said  as  to  his  religious  convictions. 
Indeed,  in  times  past,  so  much  has  been  said  that  if  the 
half  were  true  he  had  no  religion  at  all.  But  would  you 
not  call  a  man  religious  who  said  the  Lord's  Prayer  every 
day  ?  And  the  prayer  he  learned  at  his  mother's  knee 
went  down  with  him  to  the  grave.  He  was  a  constant 
and  liberal  contributor  to  the  support  of  the  Episcopal 
Church.  He  never  doubted  the  fact  of  the  Christian 
revelation,  but  he  was  not  convinced  of  the  fact  of  the 
divinity  of  Christ  till  late  in  life.    Then,  after  refus- 


Digitized  by 


Google 


3        Maryland—  Oration  b^  William  Pinkne^  Wh^te. 

ing  privately  to  commune,  he  expressed  a  desire  to  do 
60  publicly,  and  was  ready  and  willing  to  do  so  when 
opportunity  should  be  had.  The  circumstances  of  his 
death  only  forbade  it.  In  all  his  life  previously  he  was 
a  constant  attendant  upon  the  worship  of  the  church.  He 
kneeled  down  in  the  presence  of  all  the  people.  He  was 
an  example  of  reverence  to  all  his  children.  He  encour- 
aged their  joining  the  church.  like  many  men,  he  waited  j 
until  his  mind  was  convinced,  but,  unlike  many  men,  he  : 
was  open  to  conviction  —  and  God  gave  it  to  him  with  | 
all  the  joy  it  afforded.  But  he  was  never  professedly 
Unitarian,  and  he  had  no  place  in  his  heart  for  either  an  j 
ancient  or  a  modem  agnosticism. 

Oration  of  William  Finkney  Whyte  on  Marshall  as  a 
Statesman. 

The  domestic  and  private  life  of  John  Marshall  from 
the  day  of  his  birth,  on  the  24th  of  September,  1755,  unto 
the  last  hour  of  his  mortal  existence,  has  been  told  by  one 
of  his  own  blood  in  language  most  beautiful  and  full  of 
touching  pathos,  holding  up  for  the  admiration  and  im- 
provement of  posterity  an  example  of  great  talents,  sound 
morals  and  exalted  virtue  —  the  only  basis  of  a  high  and 
honorable  fame. 

The  spectacle  of  multitudes  of  professional  men  and 
others  from  every  avocation  of  life  gathering  in  the 
crowded  cities  and  in  the  humble  towns  of  this  busy  land 
of  more  than  seventy  millions  of  souls,  to  do  homage  and 
reverence  to  a  man  for  his  example  as  a  soldier  in  Bevo- 
lutionary  days  and  as  a  citizen,  and  for  his  service  as 
jurist  and  statesman,  at  the  close  of  an  hundred  years 
after  his  accession  to  the  high  station  of  Chief  Justice  of 
the  United  States,  seems  to  be  a  challenge  to  the  asser- 
tion that  republics  ar^  ungrateful. 
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It  is  out  of  the  range  of  possibility  to  say  anything 
novel  of  an  illustrioas  citizen  like  John  Marshall,  whose 
patriotic  services  and  public  character  have  been  known 
of  all  men  for  more  than  half  a  century,  and  the  record 
of  whose  achievements  in  behalf  of  his  country  has  be- 
come a  part  of  that  country's  history.  Orators  and  jurists 
and  statesmen,  in  glowing  terms,  have  portrayed  his  in- 
tellectual  power;  his  urbanity  of  temper;  his  absolute 
lack  of  knowledge  of  what  men  call  fear;  his  unswerving 
fidelity  to  duty,  and  all  the  other  characteristics  which 
secured  for  him  a  popularity  at  home  and  abroad,  second 
only  to  that  of  Washington. 

His  patriotic  services  are  blended  with  the  events  of 
the  Bevolution  and  of  the  constructive  period  of  the  Con- 
stitution. To  appreciate  the  man  it  is  necessary  briefly 
to  review  what  has  come  down  to  us,  as  a  photograph  of 
bis  genius,  his  intellectual  vigor,  and  his  combination  of 
powers,  which  seem,  at  first,  to  militate  with  each  other. 

Poetry,  "  the  morning  dream  of  great  minds:  the  pre- 
lude to  thought  and  the  precursor  of  action,'*  early  en- 
gaged his  overflowing  intellect.  Men  of  genius  are, 
rarely,  bereft  of  a  love  of  poetry.  The  orators  of  an- 
tiquity began  their  intellectual  labor  by  wooing  the 
Muses.  It  was  deemed  a  sign  of  the  exuberance  of  mental 
vigor;  so  that  it  was  no  eccentricity  of  nature  that  in 
Marshall,  with  his  solid  and  massive  sense,  there  was 
room  for  imagination  and  poetry.  With  the  eminent 
men  of  the  times,  he  laid  the  foundation  for  his  future 
usefulness  in  the  study  of  the  highest  literature  then 
attainable,  and  turned  with  disgust  from  the  trashy 
novels  which,  even  then,  were  issued  from  publication 
houses.  The  beginning  of  his  classical  knowledge,  how- 
ever, was  laid  upon  very  unstable  foundations;  yet  he 
built  thereon  a  superstructure,  by  his  own  unaided  labors, 
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which  served  him  well  daring  his  jadicial  life.  He  knew 
that  without  great  effort  nothing  worthy  was  ever 
achieved,  and  he  gave  himself  op  to  the  task  with  a  con- 
fidence and  will  that  could  not  be  shaken. 

His  determination  to  accomplish  what  he  undertook 
never  deserted  him  during  all  his  life.  There  was  no 
time  in  his  whole  career  when  he  shrank  from  the  per- 
formance of  his  duty.  Vanity,  too  often  the  weak  spot 
in  a  great  character,  had  no  part  in  the  make-up  of  this 
magnificent  type  of  American  citizenship. 
'  As  a  rule  great  mental  power  must  be  joined  to  strong 
and  energetic  physical  health.  The  strain  upon  the  in- 
tellectual faculties  in  continued  and  laborious  exercise 
must  be  supplemented  by  a  vigorous  constitution.  These 
were  the  elements  of  force  in  Marshall's  composition. 
His  early  athletic  exercises;  his  prudent  and  careful  mode 
of  life  and  his  temperance,  all  contributed  to  his  marvel* 
ous  advancement  in.  the  public  estimation  as  a  lawyer,  a 
jurist  and  "Statesman  of  rare  endowments.  It  was  this 
that  sustained  him  in  his  laborious  work  and  preserved, 
without  impairment^  to  the  dose  of  his  life,  that  clear  and 
rarely  erring  judgment  which  only  strong  intellectual 
faculties  could  have  shown. 

Beared  in  a  high  region  of  country,  he  believed  in  a 
strenuous  life,  and  the  sports  of  his  youthful  companions 
found  him  one  of  their  most  faithful  devotees.  His  con- 
nection with  the  war  of  the  Revolution  has  taught  us 
that  the  life  of  the  soldier,  its  hardships  and  its  discipline, 
is  a  good  school  for  the  orator,  the  judge  and  the  states- 
man ;  and  so  that  much  which  tended  to  build  up  for  him 
his  masterly  leadership  among  men  found  its  germ  in  the 
companionship  of  the  camp.  It  was  there,  it  is  said,  he 
laid  the  foundation  of  that  undying  friendship  with  Wash- 
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ington  and  of  bis  devoted  admiration  of  Alexander  Ham- 
ilton, with  both  of  whom,  in  the  later  events  of  life,  bis 
destiny  was  inseparably  linked. 

The  Bevolationary  period  foand  him  in  the  condition 
of  assuming  ^^  the  gown  of  manhood/'  and  thns,  starting 
upon  the  high  road  to  win  the  name  of  soldier,  patriot, 
jurist  and  statesman,  it  was  not  remarkable  that  he  took 
a  leading  part  in  the  stirring  scenes  of  those  eventf al 
times.  His  enrollment  among  the  citizens  of  his  native 
State  to  defend  their  honor  and  their  liberties  made  him 
at  once  a  favorite  of  his  people. 

It  is  said  that  the  oracle  of  the  fane  of  Delphi  taught 
Cicero  the  great  principle  of  all  good  men  who  are  called 
to  the  service  of  their  country  in  times  of  revolution,  that 
the  surest  road  to  the  most  honorable  fame  is  ^^  to  follow, 
always,  the  dictates  of  your  own  conscience  and  not  the 
opinion  of  the  multitude; "  and  this  was  the  master  guide 
in  the  life  of  the  great  Marshall.  Where,  after  mature 
reflection,  which  was  the  habit  of  his  contemplative  mind, 
he  had  assured  himself  of  the  correct  view  which  should 
be  taken  of  any  question,  he  had  the  courage  of  his  con- 
victions, and  he  would  have  perished  at  the  stake  rather 
than  surrender  them. 

It  was  at  the  age  of  twenty-seven  years  that  he  began 
the  practice  of  the  law,  and  unlike  so  many  of  the  same 
profession  in  those  days,  he  did  not  sit  long  in  the  cold 
shadow  of  neglect  sighing  for  a  brief,  but  rose  rapidly 
to  prominence  and  secured  from  the  start  a  large  and 
remunerative  clientage. 

Army  life,  and  preparation  for  the  trial  of  the  cases 
which  crowded  upon  him,  left  him  little  opportunity,  in 
early  life,  to  study  the  science  of  government;  but  his 
native  talent,  his  thoughtful  consideration  of  every  ques- 
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tion  to  which  he  gave  attention;  the  knowledge  he  had 
acqnired  of  the  weakness  of  the  Confederation,  moulded 
his  opinions  for  a  strong  political  system,  likely  to  hold 
together  the  sovereign  communities  in  a  bond  of  political 
union.  It  was  natural  that  he  became  an  ardent  advo- 
cate for  a  Constitution  containing  restrictions  imposed 
upon  the  States,  and  that  he  should  have  sustained  the 
party  which  supported  views  consonant  with  his  pro- 
nounced opinions. 

He  remembered  the  sufferings  brought  upon  the  army 
by  the  inability  of  the  government  to  provide  means  to 
carry  on  the  war,  and  he  devoted  his  talents  and  his  en- 
ergies to  the  obtention  of  a  ^^  more  e£3cient  and  better 
organized  general  government." 

It  was  at  the  close  of  the  war,  in  1782,  he  entered  the 
General  Assembly  of  Virginia,  and  the  whole  country 
seemed  to  be  on  the  brink  of  bankruptcy  and  desperation. 
He  began  his  efforts  to  secure  the  payment  of  the  public 
obligations ;  to  hold  up  the  hands  of  the  Federal  authority, 
and  to  bring  about  a  more  perfect  consolidation  of  the 
interests  and  affections  of  the  people  of  all  the  sections 
of  the  country,  and  this  he  felt  could  be  best  secured  by 
a  more  comprehensive  and  eflBcient  general  government. 

In  the  effort  to  settle  the  various  questions  of  govern- 
mental policy  there  arose  in  the  country  two  great  polit- 
ical parties.  The  distinctive  lines  upon  which  these 
parties  were  aligned  it  is  not  desirable  now  to  describe; 
but  it  suffices  to  say  that  Marshall,  at  that  early  day, 
openly  avowed  his  advocacy  of  a  more  efficient  and  bet- 
ter organized  national  government.  This  was  the  guid- 
ing principle  with  him  during  his  whole  life,  which  was 
dedicated  to  the  preservation  of  a  '^  limited,  constitutional 
liberty."    He  was  a  Federalist,  of  the  highest  type  of 
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that  day.  When  the  ratification  of  the  Constitution  came 
before  the  conventions  of  the  sovereign  States,  Marshall 
was  a  member  of  the  convention  of  Yirginia,  and  was  one 
of  the  most  earnest  advocates  of  its  adoption,  for  he  was 
enamored  of  the  article  which  imposed  restrictions  on 
the  States. 

The  convention  of  Virginia  was  a  body  of  intellectual 
giants,  and  the  debates  upon  the  questions  which  arose 
out  of  the  provisions  of  the  Constitution,  were  unsur* 
passed  by  any  convention  in  her  sister  States.  Marshall 
himself,  who  was  a  logician  of  the  highest  order,  but  not 
so  eloquent  as  Patrick  Henry,  yet  by  bis  powerful  pres- 
entation of  arguments  in  support  of  the  power  of  tazar 
tion  and  of  the  Federal  judicial  system,  led  all  the  rest* 

Under  the  Confederation,  the  War  of  the  Bevolution 
had  been  successfully  waged  and  resulted  in  the  treaty 
with  Great  Britain  in  1783.  The  feebleness  of  the  Con- 
federation was  soon  demonstrated,  and  in  its  place  the 
Constitution  was  ordained  and  established,  in  order  to 
"  form  a  more  perfect  Union." 

The  revolution  of  arms  had  passed  away  and  now  a 
more  peaceful  and  happy  revolution  had  taken  its  place. 
This  was  the  "formative  period"  of  our  republican  gov- 
ernment Time  does  not  permit  me  to  refer  in  terms  to 
the  chaos  which  existed  after  the  war  under  the  old  Articles 
of  Confederation,  nor  the  difficulties  encountered  by  the 
Fathers  of  the  Revolutionary  and  Constitutional  age  in 
constructing  the  marvelous  machinery  by  which  order 
was  to  be  secured  amid  the  then  conflicting  elements  of 
government. 

The  Articles  of  Confederation  was  an  agreement  of 
expediency  and  temporary  usefulness,  and  possessed  none 
of  the  life  and  vigor  of  an  efficient  permanent  goverq- 
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ment,  and,  therefore  Marshall  had  favored  a  convention 
of  the  States  to  ordain  a  new  instrument  of  union,  and 
supported,  with  zeal  and  ardor,  the  Constitution  proposed 
for  ratification  bj  the  States. 

In  the  Virginia  convention,  Marshall's  directness  and  co- 
gent reasoning  upon  the  power  granted  to  Congress  to  lay 
taxes  for  the  support  of  the  government;  the  power  given 
to  the  President  to  call  out  the  militia,  and  the  judicial 
power  conferred  on  the  Federal  Oovernment,  forced  him 
to  the  front  rank  as  a  great  logician  and  statesman  of 
consummate  wisdom  and  ability.  ^^The  country  was 
divided  into  two  great  political  parties;  the  one  of  which 
contemplated  America  as  a  Nation,  and  labored  inces- 
santly to  invest  the  Federal  head  with  powers  com- 
petent to  the  preservation  of  the  Union.  The  other  at- 
tached itself  to  the  State  governments;  viewed  all  the 
powers  of  Congress  with  jealousy,  and  assented  reluct- 
antly to  measures  which  would  enable  the  head  to  act 
in  any  respect  independently  of  the  members." 

The  latter  party  believed  that  there  were  no  evils 
which  could  befall  the  Federal  Government  comparable 
to  ills  which  would  follow  the  surrender  of  State  inde- 
pendence to  Federal  sovereignty. 

Marshall  combated  these  views  with  all  the  ardor  of 
a  sincere  patriotism  by  the  side  of  Washington,  Madison 
and  Edmund  Bandolph  in  the  convention  of  Virginia,  by 
which  the  Constitution  was  to  be  ratified  or  rejected.  It 
passed  the  trying  ordeal  by  the  small  majority  of  ten 
votes.  For  the  part  he  took  in  that  memorable  contest 
it  has  been  said:  ^That  he  unconsciously  prepared  for 
his  own  glory  the  imperishable  connection  which  his 
name  now  has  with  its  principles." 

He  maintained  that  the  system  of  government  devised 
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by  the  Constitution  was  that  of  a  well-regulated  democ- 
racy, whose  maxims,  he  claimed,  were  a  strict  observ* 
ance  of  justice  and  public  faith  and  a  steady  adherence 
to  virtue.  These,  he  asserted,  are  the  principles  of  a 
good  government.  Down  to  1792  he  was  in  and  out  of 
the  General  Assembly  of  Virginia,  while  engaged  in  the 
most  arduous  labors  of  an  increased  professional  practice, 
but  all  the  while  defending  the  administration  of  Wash- 
ington and  supporting  the  same  political  principles  he 
had  avowed  from  the  first. 

When  the  war  between  France  and  England,  in  1793, 
was  calculated  to  bring  our  country  into  its  entangle- 
ments, Washington  issued  his  proclamation  of  neutrality, 
which  inflamed  to  a  high  degree  the  sympathizers  with 
Fraiice,  and  public  meetings  were  called  to  denounce  the 
action,  when  Marshall  boldly  advocated  the  conduct  of 
the  President,  as  fulfilling  absolutely  his  constitutional 
duty,  and  an  act  designed  to  keep  our  people  at  peace. 
His  support  of  the  Jay  treaty  and  the  right  of  the  Presi- 
dent to  conclude  a  commercial  treaty  with  a  foreign  na- 
tion was  another  manifestation  of  his  marked  ability  as 
a  constitutional  lawyer  and  statesman.  His  answer  to 
the  charge  that  the  President  had  been  guilty  of  a  viola- 
tion of  the  power  given  to  Congress  "  to  regulate  com- 
merce'' bears  all  the  impress  of  a  judicial  opinion,  more, 
even,  than  the  argument  of  a  statesman.  Such  was  the 
feeling  in  Virginia  against  the  Jay  treaty  with  Great 
Britain,  that,  although  he  was  warned  of  the  danger  to 
his  popularity,  yet  he  did  not  hesitate  to  join  the  un- 
popular side  of  the  question. 

At  the  instance  of  Washington  he  became  a  candidate 
for  Congress,  and  was  elected,  in  spite  of  very  serious 
opposition.    He  took  his  seat  at  December  session,  1799, 
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and  met  the  most  formidable  debaters.  It  is  probable  that 
the  House  has  never  held  within  its  walls  their  equals. 
In  spite  of  this,  he  was  a  leader  in  all  the  discussions  upon 
international  and  constitutional  law,  and  was  facile  jmn- 
oepa  in  the  logical  and  forceful  handling  of  every  topic 
which  bore  upon  these  questions.  His  masterful  argu- 
ment on  the  first  case  of  extradition  of  an  alleged  crim- 
inal under  international  law,  recognized  by  treaty,  gave 
evidence  of  inexhaustible  learning  upon  that  subject, 
then  a  new  one  to  the  young  republic.  In  the  Nash  or 
Bobbins  case  he  maintained  in  an  unanswerable  argu- 
ment that  the  case  came  distinctly  under  the  Jay  treaty; 
that  it  constituted  a  question  exclusively  for  the  execu- 
tive and  not  for  judicial  decision ;  and  that  in  deciding 
it  the  President  was  not  chargeable  with  an  interference 
with  judicial  functions.  It  was  a  masterpiece  of  convinc- 
ing reasoning  and  constitutional  argument. 

He  bad  the  manliness  to  separate  from  his  political 
friends  when  they  were  wrong,  as  firmly  as  he  supported 
them  when  they  were  right.  When  the  second  section 
of  the  Sedition  Act  was  under  discussion  in  Congress, 
Marshall  showed  his  absolute  independence  by  separating 
from  his  party,  and,  while  not  challenging  the  constitu- 
tionality of  the  Act,  he  voted  for  its  repeal  on  the  ground 
that  it  was  inexpedient  and  unsuited  to  the  temper  of  the 
American  people. 

In  1800,  when  he  became  Secretary  of  State  in  the  Cab- 
inet of  President  John  Adams,  his  dispatches  manifested 
the  highest  order  of  diplomatic  discussion  and  gave  en- 
tire satisfaction  to  the  country  that  his  qualifications  for 
that  post  had  not  been  overrated. 

The  friendship  which  had  before  existed  between 
Marshall  and  Adams  was  now  to  be  broadened  into  a  tie 
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of  far  more  importance  than  the  intimacy  of  personal 
association ;  for,  from  that  time  forth,  these  names  were 
to  be  linked  together  in  the  constitutional  and  juridical 
history  of  the  country.  It  was  well  known  that  Marshall 
bad  little  ambition  for  political  preferment;  on  the  con- 
trary, he  had  a  repugnance  to  a  political  career.  He  had 
entered  politics  largely  against  his  will  and  only  from  a 
sense  of  patriotic  duty. 

Marshall  had  naturally  a  legal  mind,  and  at  the  time 
he  came  to  the  bar  he  was  not  confronted  with  a  deluge 
of  discordant  decisions  nor  with  the  many  questions  of 
commercial  law  which  has  advanced  in  the  past  century 
into  a  department  of  the  law  itself.  He  had  to  lay  the 
foundation  of  his  legal  learning  deep  in  the  common  law, 
which  came  to  us  from  the  mother  country,  and  with  the 
text-books  of  that  day,  and  the  decisions  from  Westmin- 
ster Hall,  he  acquired  a  vast  amount  of  technical  learn- 
ing, which  it  is  difficult  to  acquire  from  case  study  of  the 
present  time.  His  arguments  at  the  bar  evinced  the 
depth  of  his  technical  knowledge  as  well  as  the  strength 
of  his  wisdom. 

In  November,  1800,  Chief  Justice  Ellsworth,  then  in 
Europe,  resigned,  and,  it  is  said,  that  the  President  meet- 
ing Marshall,  who  bad  suggested  some  name  for  the  office, 
replied  *^  that  he  intended  to  appoint  a  plain  Virginia 
lawyer  named  John  Marshall."  It  fairly  took  Marshall's 
breath  away.  He  was  but  forty-five  years  of  age  when 
be  rose  to  the  high  place  of  ^^  Chief  Justice  of  the  United 
States."  Mr.  Pinkney  said  of  him:  ^^That  he  was  bom 
to  be  the  Chief  Justice  of  any  country  in  which  he  lived," 
and  indeed  it  seemed  as  if  the  judicial  ermine  had  fallen 
on  his  shoulders  by  natural  inheritance. 

This  tribunal,  in  the  trial  of  great  national  causes,  was 
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to  be  the  field  in  which  he  would  display  that  high  order 
of  statesmanship  which  was  to  strengthen  the  arm  of 
the  Federal  Oovemment,  and  give  his  patriotic  heart 
ample  scope  for  perfecting  that  Union  he  so  dearly  loved. 
It  was  a  tribunal  in  which  conflicting  sovereign  claims 
would  pass  in  peaceful  judicial  review,  whose  decree 
would  be  a  ^^  pledge  of  the  immortality  of  the  Union,  of 
the  perpetuity  of  national  strength  and  glory,  increasing 
and  brightening  with  age,  of  concord  at  home  and  repu- 
tation abroad."  He  was  even  more  the  judge  than  the 
advocate.  He  had  none  of  the  >arts  of  the  rhetorician. 
His  ability  to  deal  with  great  legal  problems  was  a  self- 
evident  fact,  and  the  simplicity  with  which  he  disposed 
of  them  was  more  powerful  than  if  his  opinions  were 
clothed  in  the  most  ornate  diction  of  the  orator.  Such 
was  the  constitution  of  his  mind  and  his  early  education 
that  he  was  able  to  draw  arguments  a'priori  from  ^^  the 
spirit  of  the  laws  and  from  the  natural  foundations  of 
justice.'* 

While  it  is  as  a  judge  that  his  services  to  his  country 
chiefly  won  their  gratitude,  yet  his  judicial  labors  were 
so  constantly  devoted  to  expounding  the  Constitution  in 
the  **  constructive  period "  that  his  character,  as  jurist 
and  statesman,  are  inseparably  blended.  It  was  his  good 
fortune  and  a  blessing  to  his  country  that  during  his 
service  on  the  Supreme  Bench  so  many  important  con- 
stitutional questions  were  forever  settled. 

He  was  a  man  who  believed  that  public  office  was  a 
public  trust,  and  amid  all  the  rancor  of  party  politics, 
in  those  early  days  of  strife,  the  breath  of  slander  never 
cast  a  stain  upon  his  spotless  reputation.  It  has  been 
said  that  in  him  virtue  seemed  to  have  its  visible  repre- 
sentative.   It  was  in  that  great  tribunal  the  meditative, 
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logical,  reasoning  power  of  his  great  mind  was  to  be  de- 
veloped; there  the  courage  of  his  convictions  was  to  be 
displayed;  there  the  force  of  his  noble  character  ivas  to 
silence  disturbance  and  bring  to  the  decisions  of  that 
"  Amphictyonio  Council "  the  acquiescence  and  reverence 
which  the  fathers  of  the  country  had  designed  in  its  crea- 
tion. 

It  was  a  curious  incident  that  among  his  colleagues  in 
that  supreme  tribunal  he  found  his  old  compatriot  in 
arms,  Mr.  Justice  Washington,  who,  like  himself,  was  a 
man  of  sterling  integrity,  who  never  knew  the  fear  of 
any  human  being  and  who  never  saw  aught  before  him 
but  his  duty. 

Marshall  was  a  great  Ohief  Justice,  ^^  and  had  a  greater 
one  appeared  during  the  past  century  it  would  have  been 
a  miracle." 

He  has  been  described  as  a  ^^contemplative  genius," 
without  imagination  and  with  little  of  emotion;  but 
those  who  kAew  him  best  have  given  evidence  of  the 
impression  which  speeches,  highly  ornate  in  language 
and  in  metaphor,  made  upon  him  in  the  trials  in  the  Su- 
preme Court,  and  at  times,  under  such  influence,  the  lan- 
guage of  the  opinions  of  the  Chief  Justice  would  depart 
from  their  accustomed  simplicity  into  the  realm  of  scholas- 
tic embellishment.  Judge  Story,  in  one  of  his  letters, 
when  he  first  saw  him,  thus  described  him: 

^^  He  possesses  great  subtlety  of  mind,  but  it  is  only 
occasionally  exhibited.  His  good  temper  and  unwearied 
patience  are  equally  agreeable  on  the  bench  and  in  the 
study.  His  genius  is,  in  my  opinion,  vigorous  and  pow- 
erful, less  rapid  than  discriminating,  and  less  vivid  than 
uniform  in  its  light.  He  examines  the  intricacies  of  a 
subject  with  calm  and  persevering  circumspection,  and 
unravels  the  mysteries  with  irresistible  acuteness.    He 
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has  not  the  majesty  and  compactness  of  thought  of  Dr. 
Johnson;  but  in  subtle  logic  he  is  no  unworthy  disciple 
of  David  Hume." 

It  must  be  borne  in  mind  that  when  ho  came  into  the 
Supreme  Court  constitutional  law  was  in  its  infancy;  for 
that  court  had  rarely  been  called  upon  to  expound  any 
of  the  provisions  of  our  own  Constitution. 

The  idea  of  the  Supreme  Court  having  power  to  set 
aside  legislative  acts  as  unconstitutional  and  void  had 
not  then  found  lodgment  in  the  public  mind.  The  fact 
that  the  Supreme  Court  was  to  interpret  the  provisions 
of  the  Constitution,  and  its  decision  was  to  be  final,  was 
a  new  departure.  These  questions  were  numerous  and 
difficult  of  solution. 

^^  Whether  the  right  of  Congress  to  pass  all  laws  ^  nec- 
essary and  proper '  for  the  Federal  Government  was  not 
restricted  to  such  as  were  indispensable  to  that  end: 
whether  the  right  of  taxation  could  be  exercised  by  a 
State  against  creations  of  the  Federal  Government: 
whether  a  Federal  court  could  revise  the  judgment  of  a 
State  court  in  a  case  arising  under  the  Constitution  and 
laws  of  the  United  States:  whether  the  officers  of  the 
Federal  Government  could  be  protected  against  State 
interference:  how  far  extended  the  power  of  Congress  to 
regulate  commerce  within  the  States:  how  far  to  regu- 
late foreign  commerce  as  against  State  enactment:  how 
far  extended  the  prohibition  to  the  States  against  emit- 
ting bills  of  credit,"— these  and  cognate  questions  vital 
to  the  prosperity  and  life  of  the  American  people  under 
their  republican  form  of  government  were  entirely  with- 
out precedent. 

Confronted  with  these  gigantic  problems,  it  is  plain  to 
see  that  Marshall's  statesmanship  was  to  be  more  fully 
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developed  on  the  Bench  and  not  in  the  councils  of  the 
Nation. 

The  time  justly  allowed  for  the  consideration  of  the 
title  of  the  Chief  Justice  to  that  of  statesman  is  too  lim- 
ited  to  refer  to  the  many  cases  in  which  he  illustrated 
the  fact  that  he  was  indeed  a  constitutional  lawyer,  jurist 
and  statesman,  all  combined.  The  cases  of  Marbury  and 
Madison,  in  which  he  pronounced  the  decision  that  a  law 
repugnant  to  the  Constitution  is  void;  Eo parte  BoUman 
and  Swartwout,  and  The  United  States  v.  Burr,  wherein 
he  gave  the  definition  of  treason  in  the  sense  of  the  Con- 
stitution: McCulloch  V,  Maryland,  where  an  act  of  the 
Maryland  legislature,  imposing  a  tax  on  the  Bank  of 
the  United  States,  was  declared  unconstitutional  and 
void:  Dartmouth  College  v.  Woodward,  where  an  act  of 
the  legislature  of  New  Hampshire,  increasing  the  num- 
ber of  the  trustees  of  that  college,  was  declared  uncon- 
stitutional as  impairing  the  obligation  of  a  contract,  and 
the  well-known  case  of  Gibbons  t;.  Ogden,  where  it  is  de- 
clared that  the  Constitution  of  the  United  States  contains 
an  enumeration  of  the  powers  expressly  granted  by  the 
people  to  their  government;  that  under  the  power  given 
to  Congress  to  "regulate  commerce ''a  steamboat  may 
be  licensed,  pursuant  to  an  act  of  Congress  "  for  the  en- 
rolling and  licensing  of  steamboats,"  and  an  act  of  a  State 
inhibiting  the  use  of  steam  to  any  vessel  having  a  license 
comes  into  direct  collision  with  that  act  of  Congress,  and, 
of  course,  is  void, —  all  evince  the  grasp  of  intellect  of  the 
Chief  Justice  in  dealing  with  large  constitutional  ques- 
tions. 

Nothing  shows  more  clearly  than  the  close  of  this 
opinion,  which  was  delivered  by  the  Chief  Justice  at  the 
February  term,  1824,  how  the  principles  which  he  had 
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Bopported  in  early  life,  and  dnring  his  oventfal  career, 
crop  oat  as  distinctly  as  ever  in  this  jadioial  opinion.  His 
constitntional  views  remained  as  st^uly  as  the  needle  to 
the  pole. 

Daring  the  thirty-foar  years  of  his  jadioial  life,  Mar- 
shall was  called  npon  to  ezponnd  the  Constitation  npon 
the  lines  in  which  be  believed  that  great  instrament  had 
been  framed,  and  in  sach  constraction,  as  in  his  jadg- 
ment,  its  spirit  led  in  the  advancement  of  good  govern- 
ment and  for  the  prosperity  of  this  people. 

Sach  a  man,  who  has  won  great  honor  as  a  soldier,  a 
statesman,  and  a  jnrist,  has  not  only  deserved  well  of  his 
coantry,  bat  shall  live  in  cherished  memoiy  as  long  as 
the  repablio  shall  endare. 

Oration  of  Charles  J.  Bonaparte  on  UTarshall  as  Lawyer  and 
Judge,  and  Marshall's  Ooneeption  of  tlid  Jadioial  Offloe. 

For  all  time,  Marshall  is  oar  great  Chief  Jastice:  as 
sach  he  lives  to-day  in  American  jarispradence;  his  words 
yet  inspire,  his  mind  yet  moalds  oar  jadgment,  oar  laws, 
the  very  thoughts  of  oar  people.  He  is  so  completely 
the  Chief  Jastice,  not  only  of  oar  national  history,  bat  of 
oar  daily  national  life,  that  to  think  of  him  otherwise 
than  as  Chief  Jastice  calls  for  a  conscioas  effort.  We 
half  assame  that  for  as,  at  least,  his  life  began  one  han- 
dred  years  ago  when,  at  the  age  of  forty-six,  he  was  in- 
stalled as  the  first  Magistrate  of  oar  first  Coart.  But  the 
forty-six  years  he  had  then  lived  made  ap  a  life  so  busy, 
so  useful  and  so  honorable  that  had  it  ended  a  century 
since,  he  were  yet  one  among  those  few  men  of  whom 
all  Americans  may  reasonably  be  proud,  to  whom  all 
Americans  may  justly  be  grateful.    In  youth  a  faithful 
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and  gallant  soldier,  in  early  and  mature  manhood  a  citi* 
zen  called  again  and  again  to  ardooos  public  service,  ho 
was  also,  when  chosen  for  his  great  office,  one  of  the 
most  eminent  and  the  most  honored  lawyers  of  his  time. 

His  success  at  the  bar  was  not  the  fruit  of  any  marked 
advantages  in  legal  education:  so  far  as  is  known,  a  sin- 
gle course  of  lectures  at  William  and  Mary  College,  de* 
livered  by  Mr.  Wythe,  afterwards  Chancellor,  supple- 
mented by  such  meagre  opportunities  for  private  study 
as  were  afforded  by  a  few  months'  intermission  in  his 
military  career,  sufficed  to  qualify  him  for  a  license  to 
practice.  Indeed,  although  one  so  well  fitted  as  Horace 
Binney  ^  to  speak  on  the  subject  has  said  of  him: 

^^His  learning  was  great  and  his  faculty  of  applying  it 
of  the  very  first  order." 

There  can  be  little  doubt  that  the  second  part  of  this 
description  is  far  more  accurate  than  the  first,  and  that 
his  truly  wonderful  skill  in  making  use  of  what  he  knew 
led  those  who  heard  him  to  believe,  often  against  his 
own  disclaimer,  that  he  knew  far  more  than  his  well 
filled  life  had  ever  left  him  time  to  learn.  Justice  Story, 
his  colleague  for  nearly  a  quarter  of  a  century,  thus  ad- 
mirably depicts'  his  character  and  acquirements: 

'^  That  he  possessed  an  uncommon  share  of  juridical 
learning  would  naturally  be  presumed  from  his  large 
experience  and  inexhaustible  diligence.  Yet  it  is  due  to 
truth  as  well  as  to  his  memory  to  declare  that  his  jurid- 

1  Eulogy  on  John  Marshall,  by  Horace  Binney,  delivered  at  Phila- 
delphia, September  24»  1885,  reprinted  by  Callaghan  &  Co.,  p.  44 
1900.    [See  post,  Yoi  111,  281,] 

2  Life,  Character  and  Services  of  Chief  Jostice  Marshall,  a  dii^ 
course  pronounced  on  October  IS,  1886^  at  the  request  of  the  Suf- 
folk  (Mass.)  Bar,  by  Mr.  Justice  Story,  reprinted  by  Lawyers  C<h 
operative  Publishing  Company,  p.  H  1900.    [See  post,  Vol  III,  827.] 
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ical  learning  was  not  eqnal  to  that  of  many  of  the  great 
masters  in  his  profession,  living  or  dead,  at  home  or 
abroad.  He  yielded  at  once  to  their  superiority  of  knowl* 
edge,  as  well  in  the  modern  as  in  the  ancient  law.  .  »  . 
The  original  bias,  as  well  as  the  choice,  of  his  mind  was 
to  general  principles  and  comprehensive  views,  rather 
than  to  technical  or  recondite  learning.  He  loved  to  ex- 
patiate upon  the  theory  of  equity;  to  gather  np  the  ex- 
pansive doctrines  of  commercial  jurisprudence;  and  to 
give  a  rational  cast  even  to  the  most  subtle  dogmas  of  the 
common  law.  •  •  It  was  a  matter  of  surprise  to  see 
how  easily  he  grasped  the  leading  principles  of  a  case 
and  cleared  it  of  all  its  accidental  incumbrances;  how 
readily  he  evolved  the  true  points  of  the  controversy, 
even  when  it  was  manifest  that  he  never  before  had 
caught  even  a  glimpse  of  the  learning  upon  which  it  de- 
pended. He  seized,  as  it  were,  by  intuition  the  very 
spirit  of  juridical  doctrines,  though  cased  up  in  the  armor 
of  centuries;  and  he  discussed  authorities  as  if  the  very 
minds  of  the  judges  themselves  stood  disembodied  before 
him.^' 

Ko  one,  in  fact,  can  have  read  intelligently  Marshall's 
opinions  without  noting  how  sparingly  he  refers  to  au- 
thorities in  support  of  his  views:  in  the  vast  majority  of 
instances  he  speaks  of  adjudged  cases  only  to  distinguish 
them  from  that  before  the  court.  A  single  decision,  at 
most  two  or  three,  always,  however,  strictly  apposite,  will 
be  occasionally  cited,  but  any  one  of  many  modern  opin- 
ions, dealing  with  questions  of  incalculably  less  impor- 
tance and  less  difficulty,  contains  more  citations  than  the 
aggregate  of  all  he  delivered  during  thirty-five  years. 

With  his  accustomed  modesty,  he  himself  ascribed  his 
almost  immediate  rise  to  distinction  in  the  courts  of  his 
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native  State  to  ^'  the  too  partial  regard  of  his  former 
companions  in  arms,  who,  at  the  end  of  the  war,  had  re* 
tnrned  to  their  families;"  nor  is  it  unlikely  that  their 
well  merited  esteem  aided  him  in  no  small  measure  to 
mount  those  first  rounds  of  the  ladder  which  young  law- 
yers find  so  hard  to  climb.  Although  only  nineteen 
when  he  entered  the  army  and  twenty-five  when  he  left 
it,  he  appears  to  have  gained,  in  surprising  fullness  for 
one  so  young,  the  confidence  and  respect  as  well  as  the 
affection  of  his  brother  oflScers.  He  was  their  adviser  in 
perplexities,  the  arbiter  of  their  differences,  the  composer 
of  their  quarrels:  the  task  of  a  peacemaker  was  always 
a  labor  of  love  to  him*  In  those  early  days  he  showed 
the  same  gentleness  and  simplicity^  the  same  command  of 
his  passions  and  the  same  profound  wisdom,  no  less  than 
the  same  cheerful  patience,  the  same  inflexible  courage, 
which  ever  marked  his  public  and  private  life.  It  is  in 
no  wise  unlikely  that  among  those  who  had  thus  known 
him  in  the  camp  were  found  the  first  who  asked  him  to 
serve  them  in  the  forum. 

It  is  likewise  probable  that  one  phase  of  his  military 
experience  was  of  great  value  in  his  training  for  the  bar. 
He  filled  for  some  time  the  office  of  Deputy  Judge  Ad- 
vocate in  the  Continental  army,  and  we  may  more  readily 
believe  that  he  so  discharged  its  duties  as  to  gain  the  esteem 
and  friendship  of  Washington  and  Hamilton  and  the  ad- 
miration of  the  entire  service,  because  it  would  be  hard  to 
imagine  one  better  fitted  by  nature  for  this  position.  His 
acute  and  vigorous  intellect,  his  calm,  judicial  temper  and 
his  unfailing  charity  for  the  weak  and  erring  marked  him 
out,  of  all  men,  as  one  to  be  at  once  adviser  to  a  court  of 
laymen,  public  prosecutor  and  the  prisoner's  friend ;  and  it 
may  be  doubted  whether  attendance  for  another  term  at 
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Chancellor  Wythe^s  lectures  would  have  done  as  much! 
to  make  his  clients'  interests  safe  in  his  keeping  as  did 
this  practical  training  in  the  unveiling  of  truth,  the 
clearing  of  innocence  from  mistake  or  calumny,  and  the 
adjustment  of  punishment  to  guilt. 

Marshall's  professional  career  was  repeatedly  sacrificed 
to  the  public  interest.  In  these  days  we  smile  when  told 
that  an  office  has  sought  the  man  who  fills  it,  smile  some- 
what sadly,  somewhat  bitterly;  why,  we  know  too  well; 
but  in  his  life  we  see  this  done,  not  once  but  often,  not 
in  semblance  but  in  grave  and  painful  truth.  A  man  of 
very  moderate  fortune,  with  many  just  and  heavy  calls 
upon  his  means,  he  frequently  interrupted  his  lucrative 
practice,  sometimes  altogether,  sometijues  in  great  part, 
to  serve  bis  fellow-countrymen  in  exigencies  which,  to 
his  mind,  left  no  choice,  always  to  strengthen  his  claims 
to  their  gratitude,  but  always  to  leave  him,  in  worldly 
goods,  a  poorer  man.  He  refused  public  service  when- 
ever his  conscience  tolerated  the  refusal;  he  declined  to 
be  Attorney-General,  Minister  to  France,  Associate  Jus- 
tice of  the  Supreme  Court;  he  announced  more  than 
once  his  permanent  retirement  from  public  life  and  his 
purpose  to  devote  himself  thereafter  to  the  practice  of 
his  profession;  in  the  words  of  Binney:^ 

"Office,  power  and  public  honors  he  never  sought. 
They  sought  him,  and  never  found  him  prepared  to  wel- 
come them,  except  as  a  sense  of  duty  commanded." 

But  the  same  "  sense  of  duty  "  which  had  once  bidden 
him  draw  his  sword  in  his  country's  cause  forbade  him 
to  stand  aloof  whenever  he  was  called,  too  clearly  for  his 
modesty  to  question  the  call,  to  serve  her  in  peace  as  he 
had  served  her  in  war;  and  this  was  too  often  for  his 

» Eulogy,  p.  Sa    Pkwt,  Vol.  ni,  805. 
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trariety  of  opinion  respecting  it.  Every  argument  prov- 
ing the  necessity  of  the  department  proves  also  the  pro- 
priety of  giving  this  extent  to  it.  We  do  not  mean  to 
say  that  the  jurisdiction  of  the  courts  of  the  Union  should 
be  construed  to  be  co-eztensive  with  the  legislative, 
merely  because  it  is  fit  that  it  should  be  so;  but  we  mean 
to  say  that  this  fitness  furnishes  an  argument  in  constru- 
ing the  Constitution  which  ought  never  to  be  overlooked, 
and  which  is  most  especially  entitled  to  consideration 
when  we  are  inquiring  whether  the  words  of  the  instru- 
ment which  purport  to  establish  this  principle  shall  be 
contracted  for  the  purpose  of  destroying  it." 

His  meaning  is  made  clearer  by  his  language  in  the 
well-known  case  of  Marbury  t;.  Madison,  decided  eighteen 
years  before.    He  said  then :  ^ 

"The  very  essence  of  civil  liberty  certainly  consists  in 
the  right  of  every  individual  to  claim  the  protection  of 
the  laws  whenever  he  receives  an  injury.  One  of  the  first 
duties  of  government  is  to  afford  that  protection.  •  .  • 
The  government  of  the  United  States  has  been  emphat- 
ically termed  a  government  of  laws,  and  not  of  men.  It 
will  certainly  cease  to  deserve  this  high  appellation  if 
the  laws  furnish  no  remedy  for  the  violation  of  a  vested 
legal  right." 

The  doctrine  he  then  asserted  with  such  emphasis, 
which  he  treated  later  as  "  a  political  axiom,"  had  been, 
at  least  in  its  practical  application,  vehemently  denied  in 
the  earlier  days  of  our  government,  and  it  is  denied  with 
no  less  passion  to-day  by  aliens  to  the  spirit  of  the  Amer- 
ican polity.  That  courts  of  law  are  the  best  instruments, 
nay  that  they  are  the  only  good  instruments,  to  determine 
all  controversies  and  vindicate  all  rights  affecting  the 

1 1  Cranch,  16a 
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persons  and  estates  of  freemen  be  deemed  an  axiomatic 
troth,  bat  when  he  took  his  seat  as  Chief  Justice  a  great 
political  party  looked  on  the  judiciary,  and,  most  of  all, 
on  the  Federal  judiciary,  with  dislike  and  suspicion  as  a 
check  upon  popular  omnipotence,  and,  in  our  own  time, 
we  see  the  same  jealousy  shown  by  socialistic  innovators. 
Marshall  thoroughly  approved  of,  I  will  not  say  ^^gov- 
ernment by  injunction,*'  for  the  term  is  both  inadequate 
and  misleading,  but  of  the  very  widest  field  for  judicial 
action  and  judicial  influence,  whether  invoked  to  protect 
individual  rights  or  to  enforce  public  obligations.  Of 
this  no  better  illustration  can  be  found  than  his  course  in 
the  case  of  Marbury  v.  Madison,  above  mentioned.  That 
case  is  best  known  as  the  first  wherein  an  Act  of  Con- 
gress was  pronounced  void,  because  unconstitutional,  by 
the  Supreme  Court,  but  it  is  no  less  worthy  of  note  in 
another  aspect  When  it  became  known  at  the  seat  of 
government  that  President  Adams  had  been  defeated 
as  a  candidate  for  re-election,  the  Federalists,  who,  for 
the  moment,  controlled  all  branches  of  the  National  Gov- 
ernment,  were  tempted  to  abuse  the  brief  period  of  su- 
premacy left  them  for  purposes  of  selfish  and  short-sighted 
partisan  advantage.  In  this  spirit  they  created  a  number 
of  new  oflBices  which  the  retiring  President  hurriedly  filled 
with  incumbents  belonging  to  his  own  party,  and  among 
these  were  certain  justices  of  the  peace  for  the  District 
of  Columbia  appointed  for  five  years.  The  act  provid- 
ing for  their  appointment  was  approved  on  February  27, 
1801 ;  on  March  2d  President  Adams  nominated  Mr.  Will- 
iam  Marbury  and  three  others  for  the  position  thus  es- 
tablished, late  in  the  evening  of  the  8d  they  were  con- 
firmed by  the  Senate,  and  but  a  few  minutes  before 
midnight  their  commissions  were  signed  and  sealed :  these 
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had  not  been  delivered  when  Mr.  Madison  became  Sec- 
retary of  State,  and  passed  into  his  possession.  This  ac- 
tion of  the  Federalist  President  and  Congress  was  nnfair, 
nnbecoming  and,  as  events  showed,  gravely  impolitic:  in 
fact  the  indecorous  attempt  thos  made  to  preserve  pa- 
tronage for  a  defeated  party  went  far  to  convert  its  defeat 
into  irremediable  rain;  but  the  whole  proceeding  had 
been  strictly  legal,  and  the  '^  Midnight  Jadges  "  were  fully 
and  clearly  entitled  to  their  offices;  these  might  be  abol- 
ished by  the  new  Congress,  but,  while  they  existed,  they 
had  been  legally  filled.  Unhappily,  by  a  deplorable  law 
of  human  nature,  partisan  excesses  on  one  side  breed  the 
like  or  worse  excesses  on  the  other:  President  JefFerson 
refused  to  recognize  the  appointments  and  forbade  Mr. 
Madison  to  deliver  the  commissions.  Madison  obeyed, 
and  the  justices  applied  to  the  Supreme  Court  for  a  mwr^ 
damuB  to  enforce  their  delivery. 

Marshall  had  been  nominated  by  the  same  Presidenti 
confirmed  by  the  same  Senate,  barely  a  month  before  their 
commissions  were  signed;  he  was  known  as  a  strong 
Federalist,  although  his  moderation  and  sagacity  had  led 
him  to  oppose  the  extreme  faction  of  his  party;  more- 
over, JefFerson  was  the  only  public  man,  and  probably 
the  only  individual,  in  Virginia  with  whom  his  personal 
relations  were  notoriously  cold  to  the  verge  of  hostility. 
He  fully  recognized  the  duty  of  a  judge,  not  only  to 
merit,  but,  so  far  as  prudence  might  avail,  to  gain  and 
retain  public  confidence,  to  seem  impartial  no  less  than 
to  be  impartial.  Had  he  been  an  ordinary  man  he  might 
well  have  been  embarrassed  when  called  to  pass  on  the 
merits  of  this  cause;  had  he  been  an  ordinary  judge  he 
must  have  gladly  taken  any  becoming  way  to  escape  the 
responsibility  of  such  decision.    And  a  becoming  way  was 
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open  to  him:  the  court  were  unanimously  of  opinion  that 
so  much  of  the  thirteenth  section  of  the  Judiciary  Act  as 
authorized  the  Supreme  Court  "  to  issue  writs  ot  mandor 
mt^y  in  cases  warranted  by  the  principles  and  usages  of 
law,  to  any  .  «  .  persons  holding  office  under  the 
authority  of  the  United  States,"  was  void  in  that  it  at- 
tempted to  confer  on  the  court  an  original  jurisdiction 
not  authorized  by  the  Constitution:  he  had  but  to  an- 
nounce this  determination,  in  itself  one  of  extreme  mo- 
ment^ and  any  further  discussion  of  the  petitioners'  rights 
or  remedies  became  needless  and  might  be  deemed  irrel- 
evant. 

Such  might,  such  probably  would,  have  been  the  course 
of  the  average  man  and  of  the  average  judge:  such  em- 
phatically  was  not  the  course  of  Marshall.  He  always 
sought  to  determine  a  controversy,  never  to  avoid  its 
determination:  his  aim  was  ever  to  decide  a  cause,  not 
to  be  rid  of  it  without  decision.  And  with  him  this  was 
not  a  matter  of  temperament  or  policy,  it  was  a  matter 
of  conscience  and  honor  He  said  in  his  charge  to  the 
jury  which  reluctantly  acquitted  Burr  of  treason:  * 

"  That  this  court  dares  not  usurp  power,  is  most  true. 
That  this  court  dares  not  shrink  from  its  duty,  is  not  less 
true.  No  man  is  desirous  of  placing  himself  in  a  dis- 
agreeable situation.  No  man  is  desirous  of  becoming  the 
peculiar  subject  of  calumny.  No  man,  might  he  let  the 
bitter  cup  pass  from  him  without  self-reproach,  would 
drain  it  to  the  bottom.  But  if  he  have  no  choice  in  the 
case;  if  there  be  no  alternative  presented  to  him  but  a 
dereliction  of  duty  or  the  opprobrium  of  those  who  are 
denominated  the  world,  he  merits  the  contempt  as  well 

1  United  States  v.  Burr.  25  Fed.  Cases,  178k 
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as  the  indignation  of  bis  country  who  can  hesitate  which 
to  embrace.^' 

Acting  on  this  principle  before  he  had  thns  announced 
it,  he  did  not  hesitate  to  point  oat  in  a  masterly  opinion 
that  Mr.  Marbnry's  appointment  to  ofSce  was  in  all  re> 
spects  complete;  that  his  commission  belonged  to  him  as 
a  muniment  of  title;  that  the  various  excuses  alleged  for 
withholding  it  were  mere  sophistry ;  that  the  Secretary 
of  State  was  strictly  bound  by  law  to  give  it  to  him;  and 
that,  if  he  failed  to  discbarge  this  ministerial  legal  duty,  an 
appropriate  tribunal  of  first  instance  ought  to  compel  its 
performance  by  mandamus.  His  distinction  between  the 
different  classes  of  duties  which  may  be  imposed  by  law 
upon  the  head  of  a  department  of  government,  as  affect- 
ing his  liability  to  control  by  mamdamvsj  deserves  quo- 
tation, if  for  no  other  reason,  because  of  the  form  of  his 
reference,  the  only  reference  to  be  found  in  the  opinion, 
to  President  Jefferson's  notorious  responsibility  for  Mr. 
Madison's  failure  to  transmit  the  commissions.  He  says 
as  to  this: 

"  It  is  not  by  the  office  of  the  person  to  whom  the  writ 
is  directed,  but  the  nature  of  the  thing  to  be  done,  that 
the  propriety  or  impropriety  of  issuing  a  m^ndam/us  is  to 
be  determined.  Where  the  head  of  a  department  acts  in 
a  case  in  which  executive  discretion  is  to  be  exercised;  in 
which  he  is  the  mere  organ  of  executive  will,  it  is  again 
repeated,  that  any  application  to  a  court  to  control,  in 
any  respect,  his  conduct  would  be  rejected  without  hesi- 
tation. Sut  where  he  is  directed  by  law  to  do  a  certain 
act  affecting  the  absolute  rights  of  individuals,  in  the 
performance  of  which  he  is  not  placed  under  the  particu- 
lar direction  of  the  President,  and  the  perfarmance  of 
which  the  President  cannot  la/wfvUy  forbid^  and  therefore 
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is  never  presumed  to  hwve  forbidden;  as,  for  example,  to 
record  a  commission  or  a  patent  for  land,  which  has  re- 
ceived all  the  legal  solemnities;  or  to  give  a  copy  of 
such  record, —  in  snch  case  it  is  not  perceived  on  what 
ground  the  courts  of  the  country  are  further  excused  from 
the  duty  of  giving  judgment  that  right  be  done  to  an  in- 
jured individual  than  if  the  same  services  were  to  be  per* 
formed  by  a  person  not  the  head  of  a  department." 

His  course  in  this  instance,  as  afterwards  in  the  trial 
of  Burr,  provoked,  as  in  each  case  he  clearly  foresaw  that 
it  would  provoke,  a  violent  partisan  clamor;  but,  in  the 
words  of  Mr.  Eawle:  * 

"  The  judge  was  unmoved  by  criticism,  no  matter  from 
what  quarter,  and  was  content  to  await  the  judgment  of 
posterity  that  never  was  the  law,  as  then  it  stood  and 
bound  both  parties,  interpreted  with  more  impartiality.'' 

We  may  safely  claim  even  more.  Posterity  has  not 
merely  owned  the  worthiness  of  Marshall's  words  and 
thoughts;  it  has  recognized  his  words  as  true  and  made  his 
thought  its  own.  Americans  are  essentially  and  emphatic- 
ally a  judge^ruled  people;  in  last  resort  we  look  to  our 
courts  to  guard  public  order  and  tranquillity,  no  less  than 
individual  safety  and  happiness.  Again  and  again  it  has 
been  shown  that  in  an  American  community  no  violence 
of  party  spirit  or  popular  excitement  can  withstand  the 
moral  influence  of  judicial  condemnation:  with  us  those 
who  feel  that  the  courts  are  against  them,  feel  that, 
whatever  its  merits,  their  cause  is  lost.  Foreigners  in 
birth  or  spirit  who  would  here  fan  into  flame  those  jeal- 

^  Omtion  of  WiUiam  Henry  Bawle,  on  the  occasion  of  the  unveil- 
ing of  the  bronze  statue  of  Chief  Justice  Marshall,  at  Washington, 
May  10, 1884,  republished  by  T.  H.  Flood  &  Ca.  page  60(1900);  112 
U.  a  Rep.,  p.  748.    [See  po**.  Vol.  Ill,  40a] 
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onsies  and  hatreds  of  class  and  station  which  in  other 
lands  smoulder  fiercely  beneath  the  pressure  of  the  State's 
military  strength,  find  in  the  safeguard  to  peace  and  so- 
cial order  thus  furnished  by  our  reyerence  for  courts  of 
law  a  stumbling  block  which  perplexes  and  baffles  them; 
communistic  doctrines  take  little  root;  communistic  ex- 
periments can  never  be  hopeful  in  a  society  which  ac- 
cepts as  the  ultimate  arbiter  of  individual  rights,  not  itself, 
but  a  few  among  its  members  removed,  wholly  in  theory, 
so  far  as  human  frailty  may  permit  and  human  wisdom 
may  devise  in  proper  practice,  from  the  passions  and 
prejudices  of  the  moment. 

A  few  years  since  the  United  States,  one  of  the  great 
powers,  in  latent  strength  probably  the  greatest  power  of 
the  world,  came  as  a  civil  suitor  into  one  of  its  own  courts 
to  ask  that  some  among  its  citizens  be  forbidden  by  judicial 
mandate  to  hinder  its  discharge  of  duties  imposed  on  it 
by  the  Constitution.  It  is  quite  safe  to  say  that  in  no 
other  country  of  the  world  could  this  have  happened; 
even  in  England  it  had  seemed  strange,  elsewhere  it  had 
seemed  ridiculous.  Yet  when  the  court  had  spoken  as  it 
was  prayed  to  speak,  when  those  responsible  for  the  dis- 
orders which  then  gravely  menaced  the  public  peace  were 
told  by  a  judge  through  a  writ  that  their  course  was  un- 
lawful, and  a  few,  who  persisted  after  warning,  were 
called  to  answer  for  contempt  of  court,  all  the  seething 
social  mutiny  subsided  as  by  magic  In  the  words  of  one 
of  the  defendants^  in  that  case: 

^*  It  was  not  the  soldiers  that  ended  the  strike.  It  was 
not  the  old  brotherhoods  that  ended  the  strike.  It  was 
simply  the  United  States  courts  that  ended  the  strike. 
•    •    •    The  men  went  back  to  work,  and  the  ranks  were 

1  In  the  Matter  of  Deba,  Petitioner,  158  U.  &  597. 
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broken,  and  the  strike  was  broken  np,  .  • "  •  not  by 
the  army,  and  not  by  any  power,  bnt  simply  and  solely 
by  the  action  of  the  United  States  court." 

Or,  as  the  Snpreme  Court  says,^  commenting  upon  this 
testimony: 

"Whatever  any  single  individual  may  have  thought  or 
planned,  the  great  body  of  those  who  were  engaged  in 
these  transactions  contemplated  neither  rebellion  nor 
revolution,  and  when,  in  the  due  order  of  legal  proceed- 
ings, the  question  of  right  and  wrong  was  submitted  to 
the  courts,  and  by  them  decided,  they  unhesitatingly 
yielded  to  their  decision.  The  outcome,  by  the  very  tes- 
timony of  the  defendants,  attests  the  wisdom  of  the  course 
pursued  by  the  Oovemment,  and  that  it  was  well  not  to 
oppose  force  simply  by  force,  but  to  invoke  the  jurisdic- 
tion and  judgment  of  those  tribunals  to  whom,  by  the 
Constitution  and  in  accordance  with  the  settled  convic- 
tion of  all  citizens,  is  committed  the  determination  of 
questions  of  right  and  wrong  between  individuals,  masses 
and  States." 

Marshall  would  have  recognized  in  this  peaceful  sub- 
mission to  the  law  judicially  announced  a  vindication  for 
his  lifelong  beliefs,  and  his  voice  might  almost  seem  to 
speak  again  in  other  passages'  of  the  same  opinion: 

"  The  entire  strength  of  the  Kation  may  be  used  to  en- 
force in  any  part  of  the  land  the  full  and  free  exercise  of 
all  National  powers  and  the  security  of  all  rights  in- 
trusted by  the  Constitution  to  its  care.  The  strong  arm 
of  the  National  Oovemment  may  be  put  forth  to  brush 
away  all  obstructions  to  the  freedom  of  interstate  com- 
merce or  the  transportation  of  the  mails.  If  the  emer- 
gency arises  the  army  of  the  Nation,  and  all  its  militia, 
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are  at  the  service  of  the  Nation  to  compel  obedience  to 
its  laws. 

"  But  is  there  no  other  alternative  than  the  use  of  force 
on  the  part  of  the  executive  authorities  whenever  ob- 
structions arise  to  the  freedom  of  interstate  commerce  or 
the  transportation  of  the  mails  ?  Is  the  army  the  only 
instrument  by  which  rights  of  the  public  can  be  en- 
forced and  the  peace  of  the  Nation  preserved?  Grant 
that  any  public  nuisance  may  be  forcibly  abated  either 
at  the  instance  of  the  authorities,  or  by  any  individual 
suffering  private  damage  therefrom,  the  existence  of  this 
right  of  forcible  abatement  is  not  inconsistent  with,  nor 
does  it  destroy,  the  right  of  appeal  in  an  orderly  way  to 
the  courts  for  a  judicial  determination,  and  an  exercise 
of  their  powers  by  writ  of  injunction  and  otherwise  to 
accomplish  the  same  result." 

Marshall's  belief  that  the  courts  ought  always  to  de- 
termine, once  for  all,  and  in  such  wise  as  to  set  them  for- 
ever at  rest,  all  controversies  submitted  to  legal  arbitra- 
ment made  him  seek  eagerly  all  possible  light  before  the 
decision.    In  the  words  of  Story:  ^ 

^'He  was  solicitous  to  hear  arguments;  and  not  to  de- 
cide causes  without  them.  And  no  judge  ever  profited 
more  by  them.  No  matter  whether  the  subject  was  new 
or  old;  familiar  to  his  thoughts,  or  remote  from  them; 
buried  under  a  mass  of  obsolete  learning,  or  developed 
for  the  first  time  yesterday;  whatever  was  its  nature,  he 
courted  argument,  nay,  he  demanded  it." 

Binney  says'  of  him: 

^'  He  was  endued  by  nature  with  a  patience  that  was 
never  surpassed;  patience  to  hear  that. which  he  knew 
alread}%  that  which  he  disapproved,  that  which  ques- 

1  Discourse,  p.  54    Post,  VoL  III,  377. 
»Eulogy,  p.43.    Plo«*,  Vol.  Ill,  Sm 
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tioned  himself.  •  •  •  Whether  the  argument  was  ani- 
mated or  dall,  instractive  or  superfioial)  the  regard  of  his 
ezpressiye  eye  was  an  assurance  that  nothing  that  ought 
to  affect  the  canse  was  lost  by  inattention  or  indiffer- 
ence.'* 

Ko  judge  ever  more  clearly  realized  that  patience  and 
courtesy  are  not  merely  judicial  virtues,  but  judicial 
duties,  or  that  those  least  willing  to  profit  by  argument 
are  those  also  having  least  reason  to  feel  confidence  in 
their  ability  to  dispense  with  it.  And  his  profound,  in- 
deed religious,  sense  of  the  wide  scope,  exalted  dignity 
and  consequent  overwhelming  responsibility  of  the  ju- 
dicial office  made  him,  perhaps  of  all  judges  known  to 
our  history,  the  most  scrupulous  in  his  inflexible  fairness. 
Speaking  in  the  Virginia  Convention  of  1829,  he  said:  ^ 

*^  Advert,  sir,  to  the  duties  of  a  judge.  He  has  to  pass 
between  the  government  and  the  man  whom  that  gov- 
emmentris  prosecuting —  between  the  most  powerful  in- 
dividual in  the  community  and  the  poorest  and  most 
unpopular.  It  is  of  the  iast  importance  that  in  the  per- 
formance of  these  duties  he  should  observe  the  utmost 
fairness.  Keed  I  press  the  necessity  of  this  ?  Does  not 
every  man  feel  that  his  own  personal  security,  and  the 
security  of  his  property,  depends  upon  that  fairness? 
The  judicial  department  comes  home  in  its  effects  to 
every  man's  fireside  —  it  passes  on  his  property,  his  repu- 
tation, his  life,  his  all.  Is  it  not  to  the  last  degree  im- 
portant that  he  should  be  rendered  perfectly  and  com- 
pletely independent,  with  nothing  to  control  him  but 
God  and  his  conscience  ?  " 

Never  was  the  carriage  which  he  thus  extolled  more 
clearly  illustrated  than  by  himself  in  the  famous  trial  of 

1  Eulogy,  ik(ya  ivw^  Vol  in,  82a 
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Burr,  to  which  I  have  already  alluded.  The  mind  can 
scarcely  conceive  of  a  greater  contrast  than  was  there 
presented  by  the  presiding  judge,  ever  a  model  of  in- 
tegrity,  of  morality,  of  self-restraint^  faultless  in  every 
relation  of  public  and  private  life,  to  the  brilliant,  seduc- 
tive, unprincipled  profligate,  wrecked  in  fortune,  reputa- 
tion and  happiness,  who  stood  before  him  a  prisoner. 
And  Marshall  must  have  been  either  more  or  less  than  a 
man  if  he  could  then  forget  that  Burr's  hands  were  red 
with  the  blood  of  one  of  his  best  and  oldest  friends,  of  a 
soldier  and  statesman  for  whose  virtues,  talents  and  serv- 
ices he  had  ever  expressed  as  he  had  ever  entertained 
heartfelt  admiration.  Nor  would  any  one  regard  with 
greater  reprobation  the  wild  scheme  of  reckless  violence 
and  disorderly  ambition  which  Burr's  desperation  had 
conceived  and  his  abilities  found  means  to  set  on  foot 
than  the  Ohief  Justice  whose  whole  life  had  been  ever 
marked  by  unfailing  disinterestedness,  moderation  and 
obedience  to  law.  Yet  no  trace,  however  faint,  of  any 
perception  that  he  had  before  him  a  man  of  evil  deeds 
and  worse  repute,  the  corrupter  of  public  as  of  private 
morals,  the  disturber  of  the  iN'ation's  tranquillity,  the 
slayer  of  Hamilton,  can  be  found  in  any  of  his  successive 
adjudications,  each  concluding  a  fierce  and  protracted 
forensic  struggle,  which  marked  the  several  stages  of  that 
memorable  trial :  never  was  justice  more  carefully  blinded 
to  aught  beyond  the  poise  of  her  scales.  When  the  jury 
rendered  the  significant  verdict:^ 

"  We  of  the  jury  say  that  Aaron  Burr  is  not  proved  to 
be  guilty  under  this  indictment  by  any  evidence  submit- 
ted to  us.    We  therefore  find  him  not  guilty." 

125  Fed.  Cases,  ISa 
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And,  in  reply  to  the  query  of  the  traverser's  counsel, 
Mr.  Luther  Martin :  * 

"  Did  they  wish  to  have  the  verdict  entered  in  this 
form  on  the  record,  as  a  censure  on  the  court  for  sup- 
pressing irrelevant  testimony?  ^ 

One  of  the  jury  said :  * 

^*If  he  were  to  be  sent  back  he  would  find  the  same 
verdict:  th^y  all  knew  that  it  was  not  in  the  usual  form; 
but  it  was  more  satisfactory  to  the  jury  as  they  had  found 
it;  and  he  would  not  agree  to  alter  it." 

Marshall  well  knew  that  these  were  but  tokens  that 
the  American  people  had  convicted  Burr  as  his  country's 
enemy,  a  conviction  destined  to  cloud  and  poison  his  dis* 
honored  old  age  with  a  weightier  penalty  than  death  it- 
self, but  to  the  judge  this  was  as  nothing.  It  was  his 
business,  beyond  all  else  his  business,  to  stand  between  a 
prisoner,  however  gravely  the  latter's  conscience  might 
be  charged  with  wrongs  to  God  and  man,  and  one  of 
those  popular  judgments  which  had  sent  Aristides  into 
exile  and  put  the  hemlock  to  the  lips  of  Socrates.  He 
met  the  implied  censure  of  the  jury  with  the  calm,  simple 
dignity  he  always  showed.  In  the  words  of  the  record:  • 

^*  The  court  then  decided  that  the  verdict  should  re- 
main as  found  by  the  jury;  and  .  •  •  the  Chief  Jus- 
tice politely  thanked  the  jury  for  their  patient  attention 
during  the  whole  course  of  this  long  trial,  and  then  dis- 
charged them." 

He  was  willing  that  the  prosecuting  counsel  should  say 
in  anger,  yet  with  truth:  ^^ Marshall  has  stepped  in  be- 
tween fiurr  and  death,"  for  he  had  been  called  upon  to 
say,  not  whether  Burr  deserved  death,  but  whether,  under 
the  evidence,  he  deserved  death  as  a  traitor,  as  a  traitor  in 

1 35  Fed.  Oases,  180  >  Ibid.  ^25  Fed.  Cases,  18L 


Digitized  by 


Google 


John  Marshall  Memorial.  88 

has  excited  the  surprise  of  the  most  learned  and  aonte  ol> 
server.    De  Tocque ville  *  wrote : 

**  Je  ne  pense  pas  qae  jusqa'a  present  aucnne  nation  da 
monde  ait  constitn^  le  pouvoir  jodiciaire  de  la  memo 
manidre  qae  les  Am6ricains." 

And,  many  years  later.  Sir  Henry  Maine'  added: 

^^  The  success  of  this  experiment  has  blinded  men  to  its 
novelty.  There  is  no  exact  precedent  for  it,  either  in 
the  ancient  or  the  modem  world.  The  builders  of  con- 
stitutions  have,  of  course,  foreseen  the  violation  of  con- 
stitutional rules,  but  they  have  generally  sought  for  an 
exclusive  remedy,  not  in  the  civil,  but  in  the  criminal 
law,  through  the  impeachment  of  the  offender.  And, 
in  popular  governments,  fear  or  jealousy  of  an  authority 
not  directly  delegated  by  the  people  has  too  often  caused 
the  difficulty  to  be  left  for  settlement  to  chance  or  to  the 
arbitrament  of  arms." 

Nor  does  it  require  a  less  effort  of  mind  to  realize  how 
profoundly  the  immense  success  of  this  great  ^^  experi- 
ment "  has  changed  the  situation  of  our  country  and  the 
thoughts  of  mankind.    In  the  words  of  Justice  Story : ' 

"  We  have  witnessed  the  solid  growth  and  prosperity 
of  the  whole  country  under  the  auspices  of  the  National 
Oovemment,  to  an  extent  never  even  imagined  by  its 
warmest  friends.  •  •  •  We  have  seen  all  these  things ; 
and  we  can  scarcely  believe  that  there  were  days  and 
nights,  nay,  months  and  years,  in  which  our  wisest  patriots 
and  statesmen  sat  down  in  anxious  meditations  to  devise 
the  measures  which  should  save  the  country  from  impend- 
ing ruin." 

^Dtoiocratie  en  Am^rique,  tome  I,  oh.  VL 
s  Popular  QoYemment»  p^  318. 
<Discourse,pp^  3^25.    Po8^,  VoL  III,  840. 
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Horace  Binney  ^  exclaims: 

"What  were  the  States  before  the  Union?  The  hope 
of  their  ememies,  the  fear  of  their  friends,  and  arrested 
only  by  the  Constitution  from  becoming  the  shame  of 
the  world.'' 

Sir  Henry  Maine*  remarks: 

"It  is  not  at  all  easy  to  bring  home  to  the  men  of  the 
present  day  how  low  the  credit  of  republics  had  sunk 
before  the  establishment  of  the  United  States.  •  •  • 
The  Federal  Constitution  has  survived  the  mockery  of 
itself  in  France  and  in  Spanish  America.  Its  success  has 
been  so  great  and  striking  that  men  have  almost  for- 
gotten that^  if  the  whole  of  the  known  experiments  of 
mankind  in  government  be  looked  at  together,  there  has 
been  no  form  of  government  so  unsuccessful  as  the  re- 
publican."    -->•-         ;.    - 

The  vast  and  salutary  change  which  has  thus  given 
hope  to  the  world  and  replaced  a  spectacle  of  what  was 
weakest  and  most  disheartening  in  human  society  by  a 
spectacle  of  national  greatness  and  popular  happiness  at 
which  mankind  wonders  has  been  doubtless  due,  under 
Divine  Providence,  to  many  of  our  institutions  and  to 
many  of  our  public  men,  but  it  has  been  the  work  of  no 
institution  so  visibly  as  of  the  Supreme  Court  of  the 
United  States,  and  of  no  man,  unless  it  be  of  Washing- 
ton, so  indisputably  as  of  John  Marshall. 

This  eminent  magistrate,  unmoved  by  the  obloquy 
or  clamor  of  his  day,  was  yet  mindful  of  the  voice  of  his- 
tory. In  the  words  of  Lord  Mansfield,  applied  to  him 
by  Story :  • 

"He  wished  for  popularity;  that  popularity  which 
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follows,  not  that  which  is  ran  after;  that  popularity 
which,  sooner  or  later,  never  fails  to  do  justice  to  the 
pursuit  of  noble  ends  by  noble  means.'' 

Or,  as  Story  himself  ^  says: 

*^  He  aspired  to  that  fame  which  is  enduring  and  may 
justly  be  conferred  by  future  ages;  not  to  that  fame 
which  swells  with  the  triumphs  of  the  day,  and  dies  away 
long  before  it  can  reach  the  rising  generation." 

And  what  he  wished  for,  that  he  has.  Of  all  the  men 
in  high  office  who  listen  to-day  to  his  eulogies,  how  many, 
I  ask  you,  will  have  life,  will  have  even  being,  in  the 
thoughts  of  their  countrymen  sixty-six,  or  even  six,  years 
after  their  earthly  lives  have  closed?  Which  bne  of 
those  now  powerful  and  prominent  in  the  land  can  hope, 
with  reason,  to  be  more  than  a  swiftly-fading  memory, 
more  than  a  name  men  have  already  half  forgotten  a 
single  year  after  his  epitaph  has  been  graven  on  his 
tomb  ?  In  the  vast  whirring,  crashing  bustle  of  modern 
industrial  civilization,  flitting  shapes  of  transitory  dig- 
nity hurry  by  us  from  one  abyss  of  oblivion  to  another 
and  are  gone  ere  we  well  know  that  they  are:  who  will 
think  a  century's,  nay,  a  generation's,  space  hence  of  our 
country's  ralers  of  to-day  ?  How  many  among  her  rulers 
in  the  days  of  my  own  childhood,  even  of  my  early  man- 
hood, can  be  recalled,  save  by  an  effort  of  memory,  now  ? 
Yet  from  this  chaos  of  forgotten  mediocrity  a  few  names, 
a  few  lives  stand  forth  gaining,  instead  of  losing,  in  dis- 
tinctness and  stature  as  the  years  roll  by,  growing  into 
their  true  and  lasting  greatness  as  Time  sweeps  into  his 
rubbish  heap  all  the  false  and  transient  eminence  of  petty 
men  beside  them.  And  the  figure  of  the  great  Chief 
Justice,  of  the  man  who  made  our  Constitution  the  liv- 

1  Discourse,  p.  44.    Post,  Vol.  Ill,  86& 
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ing  bulwark  of  our  orderly  freedom,  who  taught  our 
courts  their  full  mission  and  our  people  to  trust  in  our 
courts,  who,  in  himself,  left  us  a  model  for  all  judges 
and  an  object  of  reverence  for  all  men,  that  figure  will 
endure  a  breathing,  speaking  guide  to  the  thoughts  and 
acts  and  lives  of  Americans  while  America  is  yet  great 
and  yet  worthy  of  her  greatness,  while  the  justice  of  her 
courts  is  yet  the  justice  of  righteousness. 
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STATE  OF  WEST  VIRGINIA. 

A  celebration  was  held  in  West  Virginia  by  the  State 
Bar  Association  at  their  regular  annual  meeting  at  Park- 
ersburg.  The  meeting  was  held  in  the  Auditorium  at 
two  o'clock  p.  m.  on  the  4th  of  February,  1901.  The 
Auditorium  was  filled  to  its  entire  capacity  by  a  large 
audience  of  ladies  and  gentlemen  invited  from  all  parts 
of  the  State,  members  of  the  local  bar  and  of  the  State  Bar 
Association,  including  the  venerable  John  J.  Jackson,  of 
the  District  Court  of  the  United  States,  who  was  appointed 
by  President  Lincoln  and  holds  the  oldest  commission 
among  the  Federal  judges;  Hon.  M.  H.  Dent,  of  the  Su- 
preme Court  of  West  Virginia;  Hon.  Alston  G.  Dayton, 
Hon.  L.  N.  Tavenner,  and  others  in  the  public  service,  as 
well  as  local  officials.  Henry  M.  Russell,  of  Wheeling, 
presided  in  the  absence  of  L.  J.  Williams,  of  Lewisburg, 
the  President  of  the  Association;  and  without  a  formal 
address  introduced  the  orator  of  the  occasion,  the  Hon. 
Henry  Billings  Brown,  Associate  Justice  of  the  Supreme 
Court  of  the  United  States. 

Oration  of  Justice  Brown. 
It  is  scarcely  too  much  to  say  that  the  history  of  the 
Supreme  Court  of  the  United  States,  as  the  recognized 
mouth-piece  of  the  Constitution,  began  with  the  installa- 
tion of  John  Marshall  as  its  Chief  Justice  one  hundred  years 
ago  to-day.  It  is  true  that  the  court  had  been  in  exist- 
ence eleven  years.  But  no  case  was  decided  upon  its 
merits  for  the  first  three  years  after  its  organization,  and 
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the  cases  finally  disposed  of  daring  those  eleven  years  did 
not  exceed  forty  in  nnmber.  But  one  important  consti- 
tntional  question  was  passed  upon,  and  the  people  were 
so  little  pleased  with  the  decision  that  they  promptly 
overrode  it  by  an  amendment  to  the  Constitntion.  The 
court  had  not  even  a  reporter.  Prior  to  KarshalPs  ac- 
cession, its  reports  were  published  as  an  appendix  to  Dal- 
las' reports  of  the  Supreme  Court  of  Pennsylvania.  Such 
reports  are  contained  in  830  pages  of  Curtis'  Decisions, 
while  2,400  pages  are  now  necessary  for  the  reports  of  a 
single  term. 

The  importance  of  the  court  was  greatly  underesti- 
mated by  the  people  and  by  the  legal  profession.  Even 
the  Chief-Justiceship  was  so  little  thought  of  that  Jay 
resigned  it  to  become  Governor  of  New  York,  and  subse- 
quently declined  a  reappointment,  to  retire  to  private 
life.  Butledge  resigned  his  position  as  Associate  Justice 
to  become  Chief  Justice  of  South  Carolina.  Robert  H. 
Harrison  hesitated  long  between  a  seat  upon  the  Supreme 
bench  and  the  Chancellorship  of  Maryland,  and  finally 
decided  in  favor  of  the  latter,  though  he  lived  but  a  few 
months  thereafter. 

Marshall,  however,  had  scarcely  taken  his  seat  upon 
the  bench  when  the  first  of  that  series  of  constitutional 
cases  (Marbury  v.  Madison)  which  were  to  make  his  name 
immortal  was  called  to  the  attention  of  the  court  With 
that  case  Marshall  may  be  said  to  have  entered  upon  his 
career  as  the  expounder  of  the  Constitution. 

The  great  charter  of  our  Federal  Government,  the  Con- 
stitution of  the  United  States,  comparatively  recent  as  it 
is,  is  believed  to  be,  with  the  single  exception  of  the  Con- 
stitution of  Massachusetts,  the  oldest  written  scheme  of  a 
National  Government  now  in  existence.    While  there  are 
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many  governments  which  are  far  older  than  our  own, — 
indeed  we  may  be  said  to  belong  to  the  younger  genera- 
tion of  powers, —  they  are  governments  of  tradition  and 
growth,  as  distinguished  from  a  government  of  premedi- 
tated and  caref  ally  considered  design. 

Had  the  Constitution  no  other  title  to  our  admiration 
than  the  mere  fact  that  it  has  outlived  all  its  contempo- 
raries, survived  the  shock  of  a  great  civil  war,  and  after 
the  experience  of  a  century  remains  substantially  without 
alteration,  the  fundamental  law  of  the  land,  it  would  be 
sufficient  of  itself  to  demonstrate  its  superiority  to  every 
other  similar  instrument  Its  history  in  this  particular 
forms  a  striking  contrast  to  the  experience  of  other  coun- 
tries«  Since  its  ^adoption  in  1789  the  people  of  France 
have  lived  under  no  less  than  nine  different  constitutions; 
the  people  of  Switzerland  under  four;  the  people  of  Spain 
under  four;  while  there  is  scarcely  a  civilized  nation  in 
Europe  that  has  not,  within  the  past  century,  adopted  and 
thrown  aside  a  Constitution  modeled  to  a  greater  or  less 
extent  upon  our  own.  Indeed,  it  is  scarcely  too  much  to  say 
that  the  whole  continent  of  Europe  is  strewn  with  the 
wrecks  of  Constitutions  which  in  their  day  were  thought 
to  represent  the  consummate  flower  of  human  wisdooi,  but 
which  needed  only  the  stress  of  civil  war,  or,  perchance, 
a  mob  in  the  streets,  or  even  an  adverse  vote  in  the  leg- 
islature, to  demonstrate  their  inefficiency. 

If  we  were  to  inquire  why  this  marvelous  instrument 
has  accomplished  so  much,  it  will  be  found  in  the  fact 
that  its  framers  set  out  to  accomplish  so  little.  The  dele- 
gates to  the  Constitutional  Convention  were  not  theorists. 
They  had  no  thought  of  turning  their  backs  upon  the 
past,  and  evolving  a  model  government  from  their  inner 
consciousness.    They  had  but  one  idea,  and  that  was, 
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in  their  own  language,  "  to  form  a  more  perfect  nnion '' 
between  the  States  than  was  possible  under  the  old  Con- 
federation.  The  preamble  mentions  other  objects,  but 
they  were  all  subordinate  to  this.  They  wished  only  a 
working,  practical  government,  representing  not  the 
dreams  of  enthusiasts,  but  the  traditions  which  the  peo- 
ple had  inherited  from  their  mother  country,  the  experi- 
ence of  the  several  colonies  under  their  charters,  and  the 
average  wisdom  of  the  delegates.  They  did  not  even 
enter  upon  their  task  willingly;  but  were  driven  to  it 
by  a  stem  necessity  growing  out  of  the  utter  failure  of 
the  Confederation,  and  the  determination  that  this  great 
continent,  which  it  required  no  prophetic  eye  to  see  they 
were  about  to  enter  upon  and  possess,  should  not  fritter 
away  its  strength  in  petty  states,  each  with  its  own  com- 
mercial system,  and  intent  only  upon  securing  its  own 
prosperity  at  the  expense  of  its  neighbors. 

The  Constitution  they  framed  is  now  almost  univer- 
sally regarded  as  embodying  the  best  possible  form  of 
government  for  this  country,  and  is  revered  as  something 
too  sacred  to  be  trifled  with  or  even  criticised.  It  must 
not,  however,  be  supposed  that  it  was  originally  received 
with  acclamation  or  adopted  without  strong  opposition. 
The  necessity  of  a  union  of  the  States,  and  the  impossi- 
bility of  holding  them  together  under  the  Articles  of 
Confederation,  were  freely  conceded.  A  new  Constitu- 
tion was  imperative,  or  the  nnion  of  the  thirteen  colonies 
must  go  to  pieces.  The  matter  was  discussed  for  months 
and  years  before  a  convention  was  called.  The  debates 
of  that  convention  have  not  been  preserved,  but  it  is 
known  that  they  were  fierce  and  bitter.  George  Wash- 
ington was  its  president,  and  the  ablest  and  most  experi- 
enced men  in  the  country  had  been  sent  to  it  as  delegates 
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from  the  several  States.  They  were  men  who  had  signed 
the  Declaration  of  Independence;  men  who  had  fooght 
in  the  Bevolation;  members  of  the  Continental  Congress, 
and  of  the  State  legislatures. 

There  were  two  difficulties  arising  from  opposite  di- 
rections which  threatened  to  render  the  whole  scheme 
abortive.  Upon  the  one  hand,  there  was  hatred  of  the 
British  Crown  and  Parliament,  and  a  fear  lest  the  new 
government,  which  was  to  take  its  place,  should  prove 
too  strong  for  the  independence  of  the  States;  and,  upon 
the  other  hand,  there  was  a  frank  confession  of  the  im- 
potency  of  the  old  Confederation,  and  a  conviction  that  a 
strong  central  government  was  absolutely  essential  to  the 
great  nation  they  proposed  to  found.  There  was  also  a 
feeling  of  jealousy  between  the  larger  and  smaller  States, 
and  a  fear  that  such  little  communities  as  Ithode  Island 
and  Delaware  (Nevada  had  not  yet  been  dreamed  of) 
might  be  lost  in  a  union  with  the  great  Commonwealths 
of  Pennsylvania  and  Virginia.  It  is  curious  to  note  that 
at  this  time  New  York  was  reckoned  among  the  smaller, 
and  Massachusetts  among  the  larger,  States. 

An  entire  summer  was  taken  up  in  the  discussion  of  the 
scheme,  and  upon  the  17th  of  September,  1787,  the  conven- 
tion finished  its  work  and  the  Constitution  was  finally 
adopted,  though  sixteen  of  the  fifty-five  delegates  refused 
to  sanction  it  by  their  signatures.  As  was  afterwards 
said  by  John  Quincy  Adams,  it  was  a  '^compromise  extorted 
from  the  grinding  necessities  of  a  reluctant  people."  It 
IS  related  of  Washington  that  he  took  no  part  in  the  de- 
bates except  to  suggest  in  a  humorous  way,  in  reply  to  a 
proposed  resolution  to  limit  the  standing  army  to  five 
thousand  men,  that  foreign  powers  should  be  forbidden 
to  invade  the  territory  of  the  United  States  with  more 
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than  three  thoosand.  The  Constitution,  however,  was 
heartily  indorsed  by  him,  and  within  the  next  two  years 
was  ratified  by  the  requisite  number  of  States  to  give  it 
^fiFect.  Such,  in  brief,  was  the  birth  of  the  great  nation 
which  we  call  the  United  States  of  America. 

To  the  unlearned  mind  it  might  appear  that  the  work  of 
founding  the  government  was  then  complete;  that  all  dis- 
puted questions  had  been  settled,  and  that  nothing  re- 
mained but  to  put  it  in  motion.  Nothing  could  be  further 
from  the  truth:  the  questions  which  had  been  settled 
were  as  nothing  to  those  which  remained  unanswered. 
The  skeleton  of  a  government  was  there,  but  the  flesh 
and  blood  that  were  to  give  it  life  were  wanting.  It  is 
a  matter  of  common  knowledge  to  the  legal  profession 
that  in  every  line  of  the  plainest  written  instrument  there 
lurks  an  unsolved  problem.  There  was  the  Constitution 
in  black  and  white,  but  how  should  it  be  construed? 
Liberally,  to  create  a  great  and  powerful  nation;  or 
strictly,  to  preserve  the  sovereignty  of  the  States?  The 
Congress,  the  people,  the  press,  and  even  the  Supreme 
Court  itself,  were  divided  upon  this  question.  It  was  not 
until  the  close  of  the  civil  war  that  it  was  finally  deter- 
mined that  the  Federal  Government  was  not  a  mere 
agent  of  the  States,  as  claimed  by  the  States  Bights 
party,  but  was  a  single,  united,  homogeneous  nation.  It 
was  felt  from  the  first  that  the  solution  of  all  problems 
connected  with  the  construction  of  the  Constitution  must 
rest  with  the  Supreme  Court  of  the  United  States. 

As  already  stated^  but  one  important  question  of  con- 
stitutional construction  came  before  that  court  during 
the  first  ten  years  of  its  existence.  In  the  great  case  of 
Chisholm  v.  The  State  of  Georgia  it  was  held,  with  but 
a  single  dissent,  that  a  sovereign  State  might  be  sued  by 
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a  citizen  of  another  State.  The  doctrine  was  certainly  a 
startling  one,  as  it  was  a  canon  of  the  common  law  that 
the  king  coald  not  be  sued  except  by  his  own  consent.  Here 
the  conflicting  theories  of  the  Federal  and  States'  Bights 
parties  were  first  presented.  Mr.  Justice  Wilson  struck 
the  key-note  of  the  entire  controversy  by  saying  that  the 
case  resolved  itself  into  the  question:  "Do  the  people  of 
the  United  States  form  a  nation?"  The  State  of  Georgia 
was  ordered  to  appear  and  submit  to  the  jurisdiction  of 
the  court.  .  She  replied  by  denouncing  the  penalty  of 
death  against  any  one  who  should  presume  to  serve  the 
process  of  the  court  within  her  jurisdiction.  The  States 
which  were  absurdly  jealous  of  the  Federal  Government, 
and  were  heavily  indebted  at  the  time,  fairly  rose  in  re- 
bellion against  the  decision,  and  it  was  not  until  a  con- 
stitutional amendment  had  been  adopted  prohibiting  a 
State  from  being  sued  by  an  individual  that  the  popular 
agitation  was  quieted.  The  reception  of  its  first  impor- 
tant decision  did  not  augur  well  for  the  success  of  the 
new  court. 

Ai  this  critical  juncture  President  Adams  called  to  the 
Chief  Justiceship  John  Marshall,  of  Virginia,  then  the 
leading  lawyer  of  his  native  State.  He  came  of  a 
highly  respectable  but  not  eminent  family,  and  he  him- 
self said  afterwards  of  his  father:  "  My  father  was  a  far 
abler  man  than  any  of  his  sons.  To  him  I  owe  the  solid 
foundation  of  all  my  success  in  life."  He  had  been  long 
in  public  life  when  appointed,  and  had  filled  a  number  of 
places  with  credit  to  himself  and  honor  to  his  country. 
At  the  outbreak  of  the  Revolution,  then  a  boy  of  nine- 
teen, he  was  made  a  lieutenant  of  a  company  of  minute- 
men,  in  a  regiment  of  which  his  father  was  major.  These 
were  a  kind  of  volunteer  soldiery,  of  whom  John  Ban- 
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dolph,  of  Roanoke,  afterwards  said  in  the  Senate:  ^^Tbey 
were  raised  in  a  minate;  armed  in  a  minnte;  marched  in 
a  minute;  foaght  in  a  minnte,  and  vanquished  in  a  min- 
ute." They  were  dressed  in  green  homespun  hunting 
shirts,  with  the  words  *' Liberty  or  Death  "  in  large  white 
letters  upon  their  bosoms.  They  wore  buck-tails  in  their 
hats,  and  in  their  belts  tomahawks  and  scalping  knives, 
and  their  savage  appearance  struck  terror  to  the  inhab- 
itants as  they  marched  through  the  country.  The  future 
Ohief  Justice  was  evidently  a  boy  in  his  youth.  Marshall 
followed  the  volunteer  standard  during  the  gloomiest  pe- 
riod of  the  war;  participated  in  several  of  its  battles,  and 
spent  the  winter  with  Washington  at  Valley  Forge.  At 
the  close  of  the  war  he  returned  to  Richmond  and  to  the 
practice  of  the  law.  He  was  subsequently  elected  to  the 
legislature,  and  to  the  State  convention  which  ratified 
the  Constitution.  He  gave  it  an  earnest  support,  and  it 
was  finally  adopted  by  a  narrow  majority. 

Marshall  had  implicit  faith  in  the  judgment  and  wis- 
dom of  Washington,  supported  the  liberal  but  vigorous 
policy  of  his  administration,  and  in  return  enjoyed  his 
unqualified  respect  and  esteem.  Washington  made  him 
envoy  extraordinary  to  France,  and  at  his  personal  request 
Marshall  permitted  his  name  to  be  used  as  a  Federalist 
candidate  for  Congress.  Unfortunately  one  of  his  first 
duties  was  to  announce  the  death  of  his  friend  and  bene- 
factor. It  was  from  Washington's  successor  that  Mar- 
shall, at  the  age  of  forty-five,  received  the  crowning 
honor  of  his  life,  in  his  appointment  to  the  Supreme 
Bench.  His  personal  appearance  at  that  time  was  thus 
described:  ^^In  his  person,  tall,  meagre  and  emaciated; 
bis  muscles  relaxed  and  his  joints  so  loosely  connected  as 
not  only  to  disqualify  him  apparently  for  any  vigorous 
vou  n— 4 
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exertion  of  body,  bat  to  destroy  anything  like  harmony 
in  his  air  and  movements.  Indeed,  in  his  whole  appear- 
ance and  demeanor:  dress,  attitudes,  gesture;  sitting, 
standing  or  walking,  he  is  as  far  removed  from  the  ideal- 
ized graces  of  Lord  Chesterfield  as  any  other  gentleman 
on  earth.  His  coantenance  has  a  faithf nl  expression  of 
great  good  humor  and  hilarity,  while  his  black  eye,  that 
unerring  index,  possessed  an  irradiating  spirit  which  pro- 
claims the  imperial  powers  of  the  mind  that  sits  enthroned 
within."  It  was  said  of  him  that  "  he  was  endued  by 
nature  with  a  patience  that  was  never  surpassed :  patience 
to  hear  that  which  he  already  knew,  that  which  he  dis- 
approved, that  which  questioned  himself.  When  he  ceased 
to  hear  it  was  not  because  his  patience  was  exhausted, 
but  because  it  had  ceased  to  be  a  virtue." 

He  became  at  once  the  guiding  intellect  of  that  great 
tribunal  Of  the  eleven  hundred  and  six  opinions  filed 
during  his  incumbency  of  thirty-four  years  (about  as 
many  as  are  now  delivered  in  three  years),  nearly  one- 
half  were  delivered  by  Marshall  himself,  but  his  fame 
rests  upon  less  than  a  score  of  his  constitutional  decis- 
ions. It  is  as  the  expounder  of  the  Constitution  that  his 
name  will  be  known  to  American  history.  In  the  very 
first  of  these  cases  he  laid  down  a  principle,  which, 
though  not  entirely  novel,  has  done  more  to  perpetuate 
this  government  than  even  the  Constitution  itself.  That 
is  :  that  courts  of  justice  have  the  power  to  determine 
the  validity  of  laws  enacted  by  Congress,  and  to  declare 
such  as  are  passed  in  violation  of  the  Constitution  to  be 
null  and  void.  In  no  other  country  has  this  been  at- 
tempted, and  yet  for  the  want  of  it  more  than  one  Con- 
stitution has  been  torn  in  shreds.  It  undoubtedly  in- 
volves a  tremendous  responsibility  for  a  court,  or  a  single 
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judge,  to  noUify  an  act  of  Congress;  but  unless  there  be 
an  intermediate  power  between  Congress  and  the  peo- 
ple, there  is  no  guaranty  that  the  limitations  of  the  Con- 
stitution will  be  observed,  except  the  conservatism  and 
discretion  of  the  legislature  —  a  very  uncertain  quantity 
in  times  of  political  excitement.  In  other  lands,  less 
fortunate  than  our  own,  the  legislature  is  sole  judge  of 
the  constitutionality  of  its  own  laws,  and  an  outraged 
people  have  no  recourse  except  to  revolution.  Here, 
the  citizen  appeals  at  once  to  the  courts  to  determine 
whether  the  legislature  has  exceeded  its  powers.  In  but 
one  case  since  the  court  was  organized  has  the  country 
refused  to  acquiesce  in  its  judgment,  and  out  of  that  re- 
fusal grew  the  civil  war,  which  soon  followed.  That 
time,  at  least,  it  was  demonstrated  by  the  stern  arbitra- 
ment, of  war  that  the  people  were  right  and  the  court 
was  wrong. 

In  one  of  the  earliest  of  the  constitutional  cases,  which 
arose  soon  after  Marshall  came  upon  the  bench,  the  court 
was  obliged  to  overrule  an  attempt  of  the  Supreme  Court 
of  Virginia  to  nullify  an  act  of  Congress  empowering  the 
Supreme  Court  of  the  United  States  to  review  the 
judgments  of  State  courts  upon  Federal  questions,  by 
holding  such  act  to  be  unconstitutional.  Probably,  be- 
cause it  involved  an  implied  censure  upon  the  Supreme 
Court  of  his  native  State,  the  opinion  was  not  delivered 
by  the  Chief  Justice,  but  by  Justice  Story.  In  an  unan- 
swerable argument  Story  demonstrated  that  the  exist- 
ence of  an  appellate  tribunal  as  a  final  interpreter  of  the 
Constitution  was  necessary  to  the  very  Hfe  of  the  Union, 
to  prevent  a  conflict  between  the  States  themselves  as  to 
the  proper  construction  of  the  instrument.  It  is  true  that 
the  Constitution  did  not  give  the  Supreme  Court  that 
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express  power,  but,  as  said  by  Justice  Story,  "it  did  not 
suit  the  purposes  of  the  people,  in  framing  this  great 
charter  of  our  liberties,  to  provide  minute  specifica- 
tions of  its  powers,  or  to  declare  the  means  by  which 
those  powers  should  be  carried  into  execution.  It  was 
foreseen  that  this  would  be  perilous  and  difllcult,  if  not 
an  impracticable  task.  The  instrument  was  not  in- 
tended to  provide  merely  for  the  exigencies  of  a  few 
years,  but  was  to  endure  through  a  long  lapse  of  ages, 
the  events  of  which  were  locked  up  in  the  inscrutable) 
purposes  of  Providence."  After  the  trial  and  experience 
of  a  century,  we  can  now  see  that  the  safety  of  the  Con- 
stitution was  in  its  generalities.  It  is  impossible  for  any 
body  of  men  to  foresee  the  contingencies  of  the  future. 
It  was  better  that  the  details  of  the  government  should 
be  worked  out  through  an  intelligent  Congress,  than 
that  it  should  be  tied  down  by  restrictions  that  might 
become  intolerable.  Limitations  upon  legislative  power, 
which  are  endurable  in  State  Constitutions  with  their 
facility  of  amendment,  might  easily  have  wrecked  the 
Federal  Constitution,  which  can  only  be  amended  by 
consent  of  three-fourths  of  the  States.  Indeed,  if  the 
Constitution  ever  be  superseded,  it  will  probably  be  by 
reason  of  its  inflexibility. 

The  difficulty  of  amendment  by  popular  or  legislative 
action,  the  fact  that  such  amendments  as  have  been  made 
have  been  carried  under  the  stress  of  a  strong  public 
sentiment,  and  the  ill  success  which  has  attended  some 
of  them,  are  a  distinct  vindication  of  the  policy  of  the 
great  Chief  Justice,  who  never  permitted  himself  to  be  ham- 
pered by  precedents,  even  of  bis  own  makmg,  and  was 
always  ready  to  adapt  the  Constitution  to  unforeseen  exi- 
gencies as  they  arose,  where  it  could  be  done  without  a 
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violation  of  the  express  words  of  the  instrument  or  a  dis- 
regard of  its  obvioos  intent  The  generous  interpreta- 
tion he  gave  it  was  often  sufficient  of  itself  to  obviate  the 
necessity  of  an  amendment. 

In  the  great  case  of  McCuUooh  v.  State  of  Maryland 
he  held  it  to  be  within  the  power  of  Congress  to 
charter  a  bank.  It  was  conceded  that  no  such  power 
was  expressly  given,  but  under  the  authority  of  Con- 
gress to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  powers  of  the 
general  government,  he  held  that  it  had  a  choice  of 
means,  and  that  among  them  was  ^he  creation  of  corpo- 
rations for  national  purposes.  This  case  not  only  up- 
held the  power  of  Congress  to  establish  the  United  States 
Bank,  whose  charter  was  then  attacked,  but  it  lies  at  the 
foundation  of  our  great  system  of  national  banks,  which 
sprang  up  during  the  war,  largely  taking  the  place  of 
State  banks,  whose  bills  were  only  received  at  a  discount, 
and  for  the  first  time  gave  to  the  country  a  currency  of 
equal  value  in  every  State. 

By  the  Constitution  States  were  prohibited  from  passing 
laws  impairing  the  obligations  of  contracts.  By  its  orig- 
inal charter  from  the  Crown,  the  control  of  Dartmouth 
College  was  vested  in  a  board  of  twelve  trustees,  with  a 
power  of  perpetual  succession  by  filling  vacancies  in  their 
own  body.  By  an  act  of  its  legislature  the  State  of  New 
Hampshire  increased  the  trustees  to  twenty-one,  partly 
appointed  by  the  Governor  of  the  State,  and  also  estab- 
lished a  separate  body  of  twenty-five  overseers,  twenty- 
one  of  whom  were  also  appointed  by  the  Governor,  with 
the  power  of  supervision  and  control.  As  is  usual  with 
questionable  legislation,  there  were  some  politics  at  the 
bottom  of  it.    The  case  of  Dartmouth  College  was  argued 
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by  the  most  eminent  lawyers  in  the  country.  In  the 
masterly  argument  for  his  aima  mater^  Daniel  "Webster 
touched  the  cap-sheaf  of  his  fame  as  the  greatest  con- 
stitutional lawyer  of  his  age.  The  profession  waited 
with  breathless  anxiety  for  the  decision.  The  Chief 
Justice  held  that  the  charter  was  a  contract,  that  the 
legislation  of  New  Hampshire  not  only  impaired  it, 
but  was  destructive  of  it,  and  was  therefore  void.  This 
is,  perhaps,  the  most  far-reaching  decision  that  was  ever 
pronounced  by  him.  While  it  has  been  much  criticised, 
and  somewhat  limited  by  subsequent  cases,  it  has  stood 
the  test  of  seventy-five  years,  and  has  frequently  been  the 
means  of  preserving  private  charters  from  legislative 
spoliation.  Indeed,  this  clause  of  the  Constitution  has 
given  rise  to  such  a  vast  amount  of  litigation  that  there 
is  scarcely  a  volume  of  reports  that  does  not  contain  from 
one  to  a  dozen  cases  turning  upon  its  proper  construction. 
In  Gibbons  v.  Ogden  the  power  of  Congress  under  the 
Constitution  to  regulate  commerce  was  declared  to  extend 
to  the  regulation  of  navigation,  and  a  grant  by  the  State  of 
New  Torlc  to  Livingston  and  Fulton  of  an  exclusive  right 
to  navigate  for  a  terra  of  years  all  the  waters  of  the  State 
with  steamboats  was  held  to  be  inoperative,  as  in  conflict 
with  the  laws  of  Congress  regulating  the  coasting-trade, 
and  that  the  States  could  not  restrain  vessels  licensed  to 
carry  on  that  trade  under  the  Federal  laws  from  entering 
and  navigating  those  waters  in  the  prosecution  of  such 
trade.  This  was  the  leading  case  upon  the  vexed  question 
of  the  power  of  Congress  over  commerce,  the  possibilities 
of  which  are  not  yet  fully  appreciated.  A  different  decision 
of  Gibbons  v,  Ogden  would  have  worked  a  practical  de- 
struction of  this  power,  and  placed  the  entire  coasting* 
trade  of  the  country  under  the  control  of  the  several  States. 
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But  I  have  neither  the  time,  nor  yoa  the  patience,  to 
attempt  a  revievir  of  all  the  opinions  of  this  the  greatest 
jurist  who  ever  sat  upon  an  American  bench.  Great  men 
are  ordinarily  born  of  great  crises,  and  while,  as  Pinkney 
said  of  him,  Marshall  was  born  to  be  Chief  Justice  of  any 
country  his  lot  might  happen  to  be  cast  in,  much  of  his 
fame  is  doubtless  due  to  his  exceptional  good  fortune  in 
going  upon  the  bench  at  a  time  when  the  proper  construc- 
tion of  the  new  charter  began  to  claim  the  attention  of  the 
court.  The  man  and  the  opportunity  met  together.  In 
this  particular  Marshall  was  even  more  fortunate  than 
his  great  English  compeer,  Lord  Mansfield,  who  was  cre- 
ated Lord  Ohief  Justice  just  at  the  time  when  commer- 
cial law,  and  particularly  the  law  of  negotiable  paper, 
began  to  take  definite  shape  in  the  jurisprudence  of  the 
mother  country.  It  fell  to  him  to  adapt  the  common  law, 
which  had  but  scant  respect  for  personal  property,  to  the 
needs  of  modern  society,  as  it  fell  to  Marshall  to  create 
out  of  the  new  Constitution  a  practical  scheme  of  gov- 
ernment Fortunately,  Marshall  was  untrammeled  by 
precedents.  His  duty  was  to  blaze  a  path  through  an 
untrodden  wilderness  of  theories  and  speculation.  If  the 
construction  of  colonial  charters  afforded  him  any  light 
he  never  acknowledged  it,  as  he  rarely  cited  a  case  as 
authority  except  to  answer  it,  and  almost  never  quoted 
from  an  opinion.  Indeed,  it  is  refreshing  to  turn  from 
one  of  our  modern  opinions,  weighed  down  as  they  are 
by  prior  cases,  to  one  of  Marshall's  clear-cut  statements 
of  the  law,  wherein,  by  a  process  of  pure  reasoning,  he 
marches  directly  to  his  conclusion.  In  the  great  case  of 
Marbury  v.  Madison  he  cited  but  one  authority,  an  opin- 
ion of  Lord  Mansfield,  though  there  were  many  prece- 
dents in  this  country  for  his  action ;  and  in  the  still  greater 


Digitized  by 


Google 


John  Marshall  Memorial.  56 

cases  of  MoOallooh  v.  Maryland  and  Dartmouth  College 
f^.  Woodward,  not  a  single  one.  His  self-reliance  was  his 
most  remarkable  trait.  An  ordinary  judge  would  have 
felt  bound  to  analyze,  criticise,  or  distinguish  every  prior 
case  upon  the  same  subject.  Marshall  evidently  consid- 
ered this  a  confession  of  weakness,  and  despised  a  judg- 
ment that  could  not  stand  alone.  It  is  no  disparagement 
to  others  to  say  that  none  of  the  subsequent  opinions  of 
that  court  can  compare  with  his  in  lucidity  of  statement, 
breadth  of  argument,  and  directness  of  purpose.  He  be- 
lieved in  giving  that  liberal  construction  to  the  Constitu- 
tion which  should  secure  to  all  the  States  the  advantages 
of  a  perpetual  union;  that  in  carrying  out  the  intent  of 
its  framers,  Congress  had  certain  implied  powers,  or,  as 
he  termed  it,  ^^  a  choice  of  means  "  not  found  in  the  ex- 
press words  of  the  instrument  itself,  and  that  under  its 
power  to  enact  such  laws  as  were  necessary  and  proper 
to  carry  the  government  into  effect,  it  was  not  limited  to 
such  as  were  absolutely  indispensable.  In  summing  up 
bis  career  it  will  suffice  to  say  that  he  found  a  Consti- 
tution imperfectly  understood;  wholly  satisfactory  to 
but  few;  criticised  by  its  enemies,  and  distrusted  by  its 
friends.  He  left  it,  at  the  end  of  his  thirty-four  years  of 
service,  adored  and  venerated  by  every  citizen  who  had 
grown  up  under  its  protection  and  had  shared  in  its 
blessings. 

The  Chief  Justice  was  not  a  learned  man  in  the  ordi- 
nary acceptation  of  the  word.  He  did  not  carry  in  the 
store-house  of  his  memory  that  stock  of  legal  lore,  that 
accumulated  mass  of  precedents,  which  is  usually  consid- 
ered a  necessary  part  of  the  equipment  of  a  great  judge. 
He  was  not  to  be  compared  in  this  particular  with  Story, 
whose  opinions  were  enriched  with  illustrations  drawn 
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from  the  civil  as  well  as  the  common  law,  and  were^ome- 
times  complete  treatises  upon  the  subject  under  discus- 
sion.  Marshall's  reasoning  upon  the  other  hand  proceeds 
like  a  demonstration  in  Euclid.  Starting  from  the  fun- 
damental principles  of  law,  he  marched  directly  toward 
what  he  conceived  to  be  the  logical  conclusion  from  the 
premises,  as  applied  to  the  particular  facts.  The  premises 
might  be  questioned,  but  there  was  no  flaw  in  his  argu- 
ment from  them.  Oompare  their  two  opinions  in  the 
Dartmouth  College  case,  and  you  will  appreciate  the  dif- 
ferent characteristics  of  two  great  minds.  Story,  who 
went  upon  the  bench  at  the  early  age  of  thirty-two,  with 
a  diffidence  natural  to  a  young  man,  preferred  to  lean  to 
a  certain  extent  upon  the  master  minds  of  the  law,  and 
to  fortify  his  own  conclusions  by  an  exhaustive  citation 
of  earlier  cases.  This  habit  once  acquired  continued  with 
him  through  life.  Marshall,  whose  mind  was  already  en- 
riched from  his  own  experience  as  soldier,  practitioner, 
legislator  and  diplomat,  relied  upon  an  intuitive  percep- 
tion of  what  the  law  must  and  ought  to  be,  and  what  the 
necessities  of  the  country  demanded.  He  would  have 
been  great  simply  as  a  common-law  judge,  though  not 
greater  than  Shaw,  or  £ent,  or  Story,  but  as  an  expounder 
of  the  principles  which  lie  at  the  foundation  of  a  free 
government  he  was  without  a  rival.  Indeed,  he  was  not 
merely  the  expounder  of  the  Constitution,  but  virtually 
the  creator  of  that  branch  of  legal  learning  known  as 
Constitutional  Law. 

In  his  mental  structure  he  was  calm,  contemplative  and 
profound.  He  possessed  what  is  termed  the  judicial  tem- 
perament to  a  degree  rarely  equaled.  In  his  manners  he 
was  modest,  simple  and  unaffected;  as  devoid  of  affecta- 
tion and  vanity  as  he  was  of  superficial  elegance.    He 
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possessed  a  personal  dignity  which  repelled  familiarity, 
yet  savored  nothing  of  haughtiness.  His  equanimity  was 
rarely  disturbed  or  the  smoothness  of  his  temper  ruffled. 
He  was  affable  to  his  equals,  condescending  and  gracious 
to  his  inferiors.  We  can  imagine  that  he  would  have  been 
deferential  to  his  superiors,  but  he  had  none.  His  pop- 
ularity was  such  that  men  who  never  voted  the  Federal 
ticket  were  heard  to  say  that  they  were  ready  to  support 
John  Marshall  for  any  office  for  which  he  chose  to  allow 
himself  to  be  a  candidate.  He  was  neat,  though  care- 
less, in  his  dress,  and  in  his  deportment  the  courtesy  of 
the  gentleman  was  not  forgotten  in  the  dignity  of  the 
.  judge. 

In  his  moral  nature  he  was  devoid  of  vices.  The  re- 
searches of  the  faithful  historian,  which  have  revealed 
so  much  to  smirch  the  reputation  of  many  of  the  emi- 
nent men  of  that  day,  have  found  nothing  in  the  char- 
acter of  Marshall  which  the  Becording  Angel  might  wish 
to  blot  out  with  a  tear.  '^  He  needed  not  the  smart  of 
guilt  to  make  him  virtuous,  nor  the  regret  of  folly  to 
make  him  wise."  He  was  an  unaffected  admirer  of 
women,  and  was  never  more  pleased  than  in  speaking  of 
their  triumphs  in  the  world  of  art  and  letters.  He  had 
a  fine  sense  of  humor,  which  has  become  hereditary  upon 
the  Supreme  Bench.  He  boasted  of  the  fact  that  he  never 
took  wine  except  in  wet  weather;  but  as  he  was  as  lib- 
eral in  his  definition  of  the  weather  as  he  was  in  his 
interpretation  of  the  Constitution,  if  the  sun  shone  in 
Washington,  he  used  to  say  that  the  country  was  so 
large  that  the  chances  were  all  the  greater  that  it  must 
be  raining  somewhere  within  the  jurisdiction  of  his  court. 
The  consequence  was  that  the  Chief  Justice  always  lived 
in  a  moist  climate. 
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In  short,  to  Marshall  more  conspioaously  than  to  any 
other  jndge  of  the  past  century  is  Shirley's  description  of 
a  great  jurist  applicable:  ^*  A  man  so  learned,  so  fall  of 
equity,  so  noble,  so  notable  in  the  progress  of  his  life,  so 
innocent,  in  the  manage  of  his  oflBoe  so  incorrupt,  in  the 
passages  of  State  so  wise,  in  affection  to  his  country  so 
religious,  in  all  his  services  to  the  king  so  fortunate  and 
exploring,  as  envy  itself  cannot  accuse,  or  malice  vitiate, 
whom  all  lips  will  open  to  commend  .  .  •  and  in  their 
hearts  will  erect  altars  and  statues,  columns  o^nd  obelisks, 
pillars  and  pyramids,  to  the  perpetuity  of  his  name  and 
memory.'* 

The  Supreme  Court  was  as  fortunate  in  its  bar  as  it 
was  in  its  Chief  Justice.  Indeed,  the  judicial  life  of  Mar- 
shall may  be  said  to  be  coincident  with  the  golden  age 
of  American  oratory.  The  clear  voice  and  fervid  eloquence 
of  Patrick  Henry  had  indeed  been  hushed  in  death,  but 
he  left  behind  him  a  generation  of  advocates  who  excelled 
him  in  the  solid  qualities  which  go  to  make  up  the  great 
lawyer.  Kufus  Choate,  who  is  said  to  have  made  his 
choice  of  the  profession  after  reading  the  arguments  in 
the  Dartmouth  College  case,  while  in  college,  and  whose 
impetuous  eloquence  recalled  the  triumphs  of  Patrick 
Henry,  had  not  yet  come  upon  the  stage.  At  the  head 
of  the  bar  was  Edmund  Randolph  of  Virginia,  the  first 
Attorney-General  of  the  United  States,  whose  fearless 
prosecution  of  the  Chisholm  case  against  the  State  of 
Georgia  extorted  even  the  admiration  of  his  enemies; 
William  Pinkney,  the  most  eminent  lawyer  of  his  gener- 
ation, who  united  profundity  of  thought  and  brilliancy 
of  expression  to  an  unequaled  extent;  William  Wirt,  the 
most  persuasive  orator  at  the  bar,  who  argued  against  his 
native  State  the  power  of  Congress  to  incorporate  a  bank; 
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Walter  Jones,  pronounoed  by  Marshall  to  be  the  finest 
constitntional  lawyer  who  ever  argued  i|  case  before  him; 
Daniel  Webster,  then  in  the  fullness  of  his  intellectual 
vigor,  pleading  in  a  voice  choked  with  emotion  for  the 
life  of  his  dhna  mater^  and  later  defending  the  Christian 
religion  against  an  alleged  stigma  oast  upon  it  in  the  will 
of  Stephen  Girard;  Dexter  of  Massachusetts;  Hoffman, 
Ogden  and  Emmet  of  Kew  York ;  Ingersoll,  Sergeant  and 
Binney  of  Pennsylvania,  and  a  score  of  others  scarcely 
less  notable,  were  the  legal  luminaries  of  that  genera- 
tion. 

Accepted  as  Marshall's  views  of  the  Constitution  now 
generally  are,  it  must  not  be  supposed  that  they  received 
the  unanimous  approval  of  the  court  The  strict  con- 
structionist or  States'  Rights  party  was  always  represented, 
and  ably  represented,  upon  the  Supreme  Bench ;  but  it 
was  not  until  after  the  death  of  Chief  Justice  Marshall 
that  theirs  threatened  to  become  the  dominant  sentiment 
of  the  court.  Their  principal  champion  was  Mr.  Justice 
Daniel  of  Virginia,  a  man  of  great  learning,  sturdy  inde- 
pendence and  strict  integrity,  who  devoted  a  long  judi« 
cial  life  of  nineteen  years  largely  to  the  writing  of  dis- 
senting opinions  in  constitutional  cases.  In  his  view  the 
Constitution  was  a  mere  compact  or  agreement  between 
the  States,  of  which  the  Federal  Government  was  simply 
the  agent.  All  the  powers  of  government  belonged  to 
the  States,  except  such  as  were  delegated  in  so  many 
words  to  Congress.  Notwithstanding  the  power  expressly 
given  it  to  provide  for  the  general  welfare  of  the  country, 
it  had,  in  the  opinion  of  this  party,  no  power  to  incorpo- 
rate a  bank  for  the  relief  of  the  Treasury,  to  build  a  high- 
way for  the  carriage  of  the  mails,  to  improve  rivers  and 
harbors  for  the  benefit  of  commerce,  to  prohibit  the  States 
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from  taxing  the  f anotions  of  the  Federal  Oovemment,  or 
even  to  ezolode  slavery  from  the  national  domain. 

^here  was  something  to  be  said,  however,  in  eztennar 
tion  of  these  views  now  so  thoroughly  exploded.  For 
fifty  years  after  the  Constitution  was  adopted,  the  sev- 
eral States  were  practically  isolated  communities,  living 
among  themselves,  without  railways,  steamboats  or  tele- 
graphs, and  with  little  intercommunication  of  any  sort 
Each  had  its  own  laws,  customs  and  systems  of  labor. 
All  were  most  absurdly  resentful  of  outside  influence. 
To  the  traveler,  Bichmond  was  then  farther  from  Wash- 
ington than  Boston  is  now,  and  in  the  matter  of  news, 
the  Baltimore  of  the  first  half  of  the  century  was  more 
inaccessible  than  the  San  Francisco  of  the  later  half.  It 
can  scarcely  be  wondered  at  that  each  capital  became  the 
center  of  an  intense  provincial  sentiment  Inheriting 
these  influences  from  their  surroundings,  the  leaders  of 
the  States'  Bights  party  had  not  the  foresight  to  anticipate 
the  immense  development  of  the  future,  nor  the  breadth 
of  intellect  to  appreciate  the  political  changes  which  the 
growth  of  the  country  must  inevitably  bring  about  There 
is  no  reason  to  doubt  their  patriotism,  their  integrity  or 
their  good  faith;  nor  their  attachment  to  the  Constitution 
as  they  understood  it  Their  fundamental  difference  with 
their  brethren  (their  fundamental  error  we  should  now 
call  it)  lay  in  their  construction  of  the  Constitution.  To 
them  it  was  simply  a  new  charter  of  the  old  Confederacy. 
The  United  States  were  not  a  nation,  but  an  *^  agent." 
The  Constitution  itself  was  nothing  more  than  an  enu- 
meration of  general,  abstract  rules,  adopted  by  the  sev- 
eral States  for  the  guidance  and  control  of  their  crea- 
ture —  the  Federal  Government, —  which  they  were  about 
to  call  into  being  for  their  exclusive  benefit    Apart  from 
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these  rales,  the  Federal  Gk>vernment  had  no  functions 
and  no  existence. 

Happily  their  views  did  not  prevail.  It  has  been  said 
that  dissenting  opinions  are  apt  to  be  correct,  and  ulti- 
mately to  obtain  the  approval  of  the  court.  It  has  not 
been  so  in  this  case.  None  of  the  principles  they  com- 
bated so  vigorously  have  ever  been  unsettled, — none  of 
their  own  doctrines  have  ever  become  incorporated  in 
the  law  of  the  land.  Had  the  issue  between  them  and 
their  brethren  resulted  as  they  desired,  we  should  have 
been  living  under  a  different  flag,  or  under  a  remnant  of 
the  old  one.  Possibly  this  would  have  been  a  better 
country ;  certainly  it  would  have  been  a  very  different  one. 

Their  prophecies  of  evil  have  not  been  fulfilled.  The 
Federal  Government  has  indeed  grown  stronger,  slavery 
has  been  abolished,  vast  sums  have  been  expended  upon 
internal  improvements,  and  our  interior  waters  are  alive 
with  an  immense  commerce  made  possible  only  by  Fed- 
eral appropriations.  The  inability  of  the  States  to  tax  or 
interfere  with  this  commerce  has  been  repeatedly  affirmed. 
But  in  all  this  their  sovereignty  has  not  been  essentially 
impaired.  We  can  now  see  that  a  strong  central  govern- 
ment located  at  Washington,  and  made  up  of  delegates 
from  the  several  States  and  the  people  thereof,  is  a  very 
different  thing  from  an  imperial  government  three  thou- 
sand miles  over  the  sea,  in  which  the  colonies  were  not 
represented  at  all.  A  great  power  has  indeed  arisen  upon 
the  banks  of  the  Potomac,  but  it  contains  no  threat  of  an 
invasion  of  the  authority  of  the  States.  The  Constitution 
has  survived  the  shock  of  a  great  war,  the  rights  of  the 
citizens  have  never  been  more  carefully  protected,  the 
line  between  State  and  Federal  power  has  never  been 
more  accurately  drawn. 
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The  burden  of  establishing  this  line  of  demarcation  has 
fallen  almost  exclusively  upon  the  Supreme  Court,  and 
principally  upon  the  successors  of  Marshall  and  their  con- 
temporaries. It  has  not  been  done  without  a  stout  re- 
sistance from  the  courts  of  some  of  the  States,  nor  without 
the  earnest  remonstrance  of  many  able  men  whose  loyalty 
to  their  native  States  could  not  brook  the  thought  that 
their  own  courts  should  not  be  as  supreme  in  the  inter- 
pretation of  the  Federal  Constitution  as  the  Constitution 
of  their  own  States.  Complaints  of  that  kind  have  not 
ceased  to  be  heard.  The  court  itself  has  by  no  means 
been  unanimous  as  to  some  of  these  questions,  but  the 
general  acquiescence  of  the  country  in  its  decisions  is  one 
of  the  most  hopeful  features  of  our  public  life,  and  the 
best  guaranty  of  the  perpetuity  of  republican  institu- 
tions. 

It  is  not  probable  the  country  will  produce  another 
Marshall.  The  opportunity  which  came  to  him  will  never 
be  repeated.  The  law,  so  barren  of  authorities  at  that 
time,  has  become  a  mass  of  precedents,  and  the  efforts  of 
a  judge  are  limited  to  apjdying  them  to  the  particular 
cases.  Under  these  conditions,  great  originality  is  impos- 
sible. A  library  of  a  thousand  volumes  in  the  time  of 
Marshall  was  comparatively  as  large  as  one  of  thirty 
thousand  to-day.  It  is  true  that  great  cases  are  still  con- 
stantly arising;  but  ingenuity  is  exhausted,  not  in  search- 
ing for  great  principles  of  law,  but  in  analyzing  and  distin- 
guishing prior  cases. 

It  is  possible  that  the  present  century  will  produce 
problems  of  its  own,  which  will  tax  to  the  utmost  the  re- 
sources of  statesmanship,  but  they  are  likely  to  be  social 
rather  than  legal.  Whatever  government  shall  succeed 
this  one,  and  we  can  scarcely  dare  to  hope,  with  the  con- 
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Btant  changes  in  political  sentiment  which  are  going  on^ 
that  the  Constitntion  will  remain  unaltered,  we  may  safely 
assume  that  the  same  fundamental  principles  will  underlie 
them,  and  that  the  opinions  of  the  great  Chief  Justice  will 
be  looked  to  for  centuries  to  come  as  expressive  of  the 
soundest  views  of  a  federated  government.  There  are 
undoubtedly  disturbing  elements  in  our  present  social 
system,  which  are  calculated  to  excite  the  apprehensions 
of  patriotic  men.  The  conflict  between  capital  and  labor, 
which  is  as  old  as  the  exodus  of  the  Israelites,  who  went 
off  on  a  strike  because  the  Egyptians  refused  to  furnish 
them  straw  for  their  brick,  is  something  which  will  not 
down,  and  which  legislation  is  apparently  powerless  to 
remedy.  So  far  as  it  involves  a  question  of  wages,  arbi* 
tration  may  do  much  to  mitigate  its  evils;  so  far  as  it  in- 
volves the  employer's  control  of  his  own  business,  the 
men  whom  he  shall  employ  and  the  customers  to  whom 
he  shall  sell,  the  settlement  seems  farther  off  than  ever. 
The  whole  theory  of  production  and  distribution  has 
been  revolutionized  within  the  past  forty  years,  and 
modern  society  must  perforce  adapt  itself  to  new  con- 
ditions. The  necessaries  of  life  are  gradually  being  ab- 
sorbed by  combinations  of  capital,  and  the  time  is  not  far 
distant  when  everything  we  drink,  eat  and  wear  may 
have  to  be  purchased  through  the  agency  of  a  single  cor- 
poration controlling  the  product.  Combinations  have 
already  destroyed  individual  enterprise  in  the  most  im- 
portant branches  of  trade,  and  the  small  producer  has 
gone  to  the  wall.  I  believe  I  voice  the  almost  universal 
sentiment  of  the  country  in  saying  that  there  is  no  prej- 
udice against  property,  nor  against  wealth,  honestly  ac- 
quired. The  whole  theory  of  our  civilization  is  built 
upon  the  sanctity  of  private  property  and  the  natural 
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right  of  man,  by  superior  ability,  iadostry  and  skiU,  to 
rise  above  his  fellows.  It  is  the  men  of  wealth  who  set 
the  wheels  of  commerce  in  motion,  give  employment  to 
thousands  of  willing  hands,  create  a  market  for  the  re- 
finements and  luxuries  of  life,  found  our  unirersities, 
build  our  churches,  fill  our  galleries  with  works  of  art, 
and  give  to  life  its  zest,  and  to  labor  its  appropriate  re- 
ward. Indeed,  the  Federal  Constitution  itself  is  so  jeal- 
ous of  the  rights  of  the  individual  that  it  declares  that 
no  State  shall  impair  the  obligation  of  contracts.  But 
the  right  of  acquisition  is  not  unlimited.  It  must  be  ex- 
ercised within  the  law  and  in  obedience  to  statute.  It 
puts  a  premium  upon  fair  competition  and  individual 
enterprise,  but  it  denounces  the  illegal  use  of  wealth  in 
corrupting  legislation  and  obtaining  unjust  exemptions 
from  taxation;  it  stamps  with  illegality  all  contracts  in 
restraint  of  trade,  combinations  to  fix  prices,  to  crush  out 
rival  dealers  by  threats  and  oppression,  the  wrecking  of 
great  corporations  in  the  interest  of  directors,  and  every 
scheme  the  object  of  which  is  to  monopolize  a  single 
product  of  manufacture. 

That  society  will  ever  be  re-established  upon  the  old 
basis  of  small  dealers,  small  manufacturers,  and  small 
producers  is  as  impossible  as  the  return  of  the  hand- 
loom  and  the  spinning-wheel.  The  steam  engine  has 
disposed  of  the  latter  forever.  The  railroad  and  tele- 
graph are  rapidly  driving  the  other  from  our  national 
life.  We  may  lament  the  disappearance  of  the  small 
trader,  whose  entire  stock  of  goods  was  contained  in  a 
single  room  or,  perhaps,  even  in  a  window;  but  the  Bon 
Marches,  the  Macys  and  the  Wanamakers  of  commerce 
have  taken  his  place,  and  be  has  become  a  salesman  in 
Vol*  II— 6 
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their  employ.  A  restoration  of  the  old  order  of  things 
is  impossible.  Society  most  adapt  itself  to  its  new  con- 
ditions, and  do  its  best  to  minimize  the  evils  of  the  situ- 
ation. It  is,  after  all,  more  a  change  of  form  than  of 
substance.  The  profits  which  formerly  went  into  the 
pockets  of  the  small  producer  are  now  even  more  widely 
distributed  in  the  shape  of  dividends  to  stockholders, — 
little  rivulets  of  wealth  which  trickle  through  all  classes 
of  society,  and  offer  the  rewards  of  thrift  to  the  humblest 
households  of  the  land.  If  the  head  of  a  great  corpora- 
tion takes  to  himself  an  apparently  disproportionate 
share  of  the  profits,,  it  is  only  in  obedience  to  an  universal 
law  that  the  man  who  develops  extraordinary  capacity 
in  any  direction  receives  an  extraordinary  reward.  Leg- 
islation may  do  something  to  stem  the  tide  of  consolida- 
tion, but  it  can  scarcely  do  more  than  localize  the  busi- 
ness of  the  great  capitalist.  If,  by  combinations  with 
other  great  operators,  he  is  able  to  monopolize  the  prod- 
uct of  the  whole  country  in  a  particular  article,  he  be- 
comes a  national  menace,  and  a  weapon  for  the  socialist 
agitator. 

The  tendency  of  which  I  have  spoken  with  respect  to 
commerce  and  product  is  equally  manifest  with  respect 
to  population,  which  is  undergoing  a  process  of  shifting 
from  small  towns  to  large  cities.  The  influence  of  rail- 
ways is  to  deplete  the  villages  and  to  build  up  cities.  It 
is  for  their  interest  to  carry  freights  as  far  as  possible,  to 
favor  their  terminal  stations  and  the  great  manufacturer 
at  the  expense  of  the  small  one.  The  village  becomes 
more  and  more  dependent  upon  the  city.  Unless  it  pos- 
sesses peculiar  advantages  for  manufacture,  a  great  uni- 
versity or  other  public  institution,  or  attractions  as  a 
summer  resort,  its  young  men  desert  it,  its  population 
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diminishes,  its  land  falls  in  value,  its  life  stagnates.  It 
feels  that  it  has  been  unjustly  dealt  with  and  robbed  of 
its  natural  growth  by  railroads  whioh  it  had,  perhaps, 
contributed  to  build,  and  it  seeks  for  legislation  to  relieve 
from  that  for  which  legislation  is  powerless. 

These  are  the  problems,  rather  than  those  of  Federal 
and  State  rights,  which  bid  fair  to  engage  the  attention 
of  coming  generations.  The  men  who  will  be  called 
upon  to  grapple  with  them  will  not  be  the  judges  and 
lawyers  of  the  twentieth  century,  but  rather  its  states- 
men and  philosophers.  Oreat  men  will  doubtless  rise 
and  take  their  places  in  public  life,  but  they  will  be  men 
of  the  stamp  of  Franklin  and  Hamilton,  rather  than  of 
Marshall,  who  will  probably  remain  for  ages  to  come  an 
unique  figure  in  American  history.  The  struggle  will  be 
fought  out  with  a  persistency  bom  of  hunger,  if  not  of 
desperation;  will  be  accompanied  perhaps  by  bloodshed 
and  tears,  but  I  have  the  utmost  copfidence  that  in  the 
end,  and  after  many  trials  and  much  tribulation,  the 
strong  sense  of  the  Anglo-Saxon  will  assert  its  supremacy 
and  society  will  readjust  itself  upon  a  basis  of  justice  and 
equity  to  all  men. 


Digitized  by 


Google 


STATE  OF  NORTH  CAROLINA. 

Marshall  Day  was  appropriately  celebrated  at  the  Uni- 
versity of  North  Carolina — Chapel  Hill  —  by  a  convoca- 
tion of  the  faculty  and  student  body,  with  members  of 
the  bar  and  citizens  of  the  town,  in  Gerrard  Hall,  which 
was  filled  to  overflowing. 

President  Francis  P.  Venable  presided  over  the  meet- 
ing, and  introduced  Judge  James  C.  MacRae,  the  Dean 
of  the  Law  School,  who  spoke  as  follows: 

Address  of  James  O.  MacRae, 

My  father  told  me  that  he  remembered  to  have  seen 
ride  up  to  the  old  hostelry  known  as  Cooke's  Tavern,  in 
Raleigh,  many  years  ago,  just  before  the  opening  of  a 
term  of  the  Federal  court,  a  tall  old  gentleman,  who, 
like  the  stick-gig  in  which  he  was  riding,  was  rather 
travel-stained.  He  was  plainly,  not  to  say  carelessly, 
dressed ;  his  manner  was  genial,  bis  address  kindly  and 
his  greeting  pleasant,  and  there  was  utterly  lacking  in 
him  that  unconscious  self-assumption  which  one  may  well 
expect  to  see  as  the  mark  of  a  man  in  authority.  He 
might  have  been  taken  for  the  ordinary  country  gentle- 
man coming  to  town,  or  perhaps  for  the  old-fashioned 
lawyer  on  his  circuit.  This  was  John  Marshall,  the  Chief 
Justice  of  the  United  States,  the  head  of  its  judicial  sys- 
tem, a  system  which,  we  shall  see,  differs  from  all  others 
except  those  which  since  have  been  modeled  upon  it; 
and  he  was  the  highest  officer  of  any  court  in  the  world. 
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Federalist  though  he  was,  he  bore  himself  with  pure 
republican  simplicity  in  those  early  days  in  the  life  of 
the  republic  —  so  early  that  its  officers  had  not  yet  * 
learned  to  divest  themselves  of  the  pomps  of  sovereignty. 
It  was  soon  after  he  became  Chief  Justice  that  Mr.  Jef- 
ferson, who  represented  another  school  of  politics,  is  said 
to  have  quietly  ridden  to  the  capitol,  hitched  his  horse, 
and  walked  to  the  place  where  he  took  the  oath  and  as- 
sumed the  Presidency.  Many  traditions  have  come  down 
to  us  of  the  simple,  almost  homely,  private  life  and  char- 
acter of  this  great  man  who  moulded  the  Constitution  to 
his  views,  and  did  more  than  any  man  to  fix  the  status 
of  the  general  government  in  relation  to  its  parts.  Neg- 
lect him  not,  young  men,  who  find  your  high  exemplars 
along  the  lines  of  all  the  great  and  good,  when  you  come 
to  learn  the  lesson  that  the  grace  of  greatness  is  simplic- 
ity and  truth. 

The  Constitution  of  the  United  States,  framed  with  so 
much  of  deliberation,  made  necessary  by  the  failure  of 
the  Articles  of  Confederation  to  serve  the  purpose  of  a 
government  which  had  passed  from  the  struggle  for 
freedom  into  the  accomplishment  of  peace  —  this  Consti- 
tution was  not  a  scheme  worked  out  of  the  imaginations 
of  its  founders.  Some  of  you  may  remember  "  the  fun- 
damental Constitutions  of  Carolina,'^  written  for  the 
province  of  North  Carolina  by  John  Locke,  the  philoso- 
pher, and  what  a  failure  it  was;  but  tJm  Constitution 
was  an  evolution;  it  was  the  aftermath  of  an  experiment 
with  the  first  fruits  of  independent  statehood,  the  result 
of  a  far-seeing  judgment  based  upon  the  experience  of 
the  workings  of  all  free  governments  which  had  gone 
before  in  the  ages. 

There;  was  the  thousand-year  growth  of  the  unwritten 
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Constitation  of  England,  through  which  the  spirit  of 
liberty  had  straggled,  maintaining  itself  over  the  heads 
of  kings.  There  were  the  experiments  and  failures  of 
the  earlier  republics  in  the  East.  There  was  the  great 
system  of  the  universe,  the  central  sun,  the  revolving 
constellations,  in  their  perpetual  order.  There  were  the 
unfailing  principles  of  natural  justice  and  personal  lib- 
erty bought  with  a  price  and  never  to  be  yielded.  There 
were  the  rights  of  sovereign,  independent  States,  sup- 
posed to  be  retained ;  the  portions  of  sovereignty  granted, 
the  checks  and  balances  to  hold  in  place,  to  make  of  many 
one,  and  yet  to  keep  each  in  its  sphere.  Unlike  ordinary 
laws  which  might  be  changed  according  to  necessity  or 
expediency  by  each  succeeding  legislature,  it  was  the 
framing  of  a  fundamental  charter,  not  to  be  altered  ex- 
cept upon  consideration  and  by  the  States  who  made  it. 
This  work  then  had  been  done;  the  Constitution  had 
been  adopted  and  ratified;  the  machinery  of  government 
under  it  had  been  set  in  motion ;  the  never-to-be-finished 
task  of  applying  its  principles  to  the  facts  of  new  and 
ever-arising  questions  had  been  begun. 

In  the  eleven  years  which  had  preceded  the  appoint- 
ment of  John  Marshall  to  be  Chief  Justice,  but  few  great 
principles  had  been  settled.  The  eminent  jurists  and 
publicists  who  had  essayed  the  task  had  well  nigh  given 
it  up.  The  office  of  Chief  Justice  had  four  times  become 
vacant,  and,  while  filled,  its  occupants  had  held  other 
positions  of  honor  and  responsibility  under  the  govern- 
ment. The  first  Chief  Justice,  John  Jay,  had,  during  his 
term  of  six  years,  spent  fourteen  months  as  envoy  to  Eng- 
land, and,  without  returning  to  his  seat  upon  the  bench, 
resigned  to  become  Governor  of  New  York.  John  Rut- 
ledge,  of  South  Carolina,  had  been  appointed,  and  had 
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held  the  ofSoe  from  July,  1795,  ontil  the  end  of  the  next 
session  of  the  Senate,  his  nomination  not  having  been  con- 
firmed. William  Cushing,  of  Massaohnsetts,  had  been 
appointed  and  had  declined,  and  Oliver  Ellsworth^  who 
sacoeeded  Rutledge  in  March,  1796,  had  spent  a  year  or 
more  abroad  as  envoy  to  France,  and  then  resigned  to 
return  to  private  life,  and  when  it  was  again  offered  to 
the  former  Chief  Justice  Jay  his  despairing  declination 
was  in  these  words:  "  I  left  the  bench  perfectly  convinced 
that  under  a  system  so  defective  it  would  not  obtain  the 
energy,  weight  and  dignity  which  was  essential  to  its  af- 
fording due  support  to  the  national  government,  nor  ac- 
quire the  public  confidence  and  respect  which,  as  the  last 
resort  of  the  justice  of  the  nation,  it  should  possess.  Hence 
I  am  induced  to  doubt  both  the  propriety  and  expediency 
of  my  returning  to  the  bench  under  the  present  system." 
It  was  a  time  when  party  spirit  ran  as  high  as  we  have 
ever  seen  it  run  in  our  day.  Intense  bitterness  prevailed. 
The  Constitution  had  been  ratified  by  the  States  after,  in 
some  instances,  protracted  discussions;  and  after  its  rati- 
fication the  two  parties  continued  to  assert  their  views 
with  equal  ardor  upon  its  construction.  John  Marshall 
had  been  foremost  in  Virginia  in  advocating  its  ratifica- 
tion and  in  favoring  that  construction  which  would  make 
of  the  Union  a  strong,  consolidated  empire.  He  stood  at 
the  head  of  the  Federal  party  in  Virginia;  he  had  been 
its  strongest  expounder  in  the  Legislature  and  in  Con- 
gress; he  was  a  great  politician,  using  the  word  politician 
in  its  best  sense,  as  well  as  a  great  lawyer,  and  he  was 
Secretary  of  State  under  the  elder  Adams,  who,  in  the 
closing  year  of  his  term,  was  seeking  to  strengthen  the 
Federal  theory  of  the  Constitution  before  Jefferson,  who 
was  and  is  and  ever  will  be  as  long  as  there  is  a  principle 
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to  contend  for,  the  incarnation  of  the  very  opposite  ideas 
of  construction,  those  of  the  then  Bepablican  party  — 
State  sovereignty  and  strict  constroction. 

And  so  it  was  that  on  this  day,  the  4th  of  Febraary, 
1801,  jast  a  century  ago,  at  the  first  meeting  of  the  Su- 
preme Court  of  the  United  States  in  Washington,  John 
Marshall,  of  Virginia,  took  his  seat,  the  seat  from  which, 
for  the  term  of  a  full  generation  of  living  men,  he  wa»to 
write  almost  every  opinion  of  great  importance  as  Chief 
Justice  of  the  United  States.  And  now,  as  we  stand  upon 
the  high  ground  of  the  new  century  and  look  back  over 
the  growth  and  development  of  the  Constitution  in  its 
relation  to  the  strength  of  this  government,  it  is  in  the 
mouths  of  all  men  to  say  that  the  foundations  of  its  power 
were  laid  by  him. 

But  I  hope  you  understand  that  in  tracing  the  char- 
acter of  this  great  man  and  his  influence  upon  the  con- 
struction of  the  Constitution,  one  may  not  be  required  to 
subscribe  to  the  political  tenets  which  in  certain  particu- 
lars guided  that  construction.  Bred  in  a  different  school 
of  politics,  those  of  us  who  look  to  Monticello  for  the 
springs  of  faith  may  strenuously  dissent  from  the  strength- 
ening and  consolidating  ideas  of  the  Federalists,  and  the 
inevitable  weakening  and  final  destruction  of  the  sov- 
ereignties of  the  separate  States  under  a  construction 
which,  however  embedded  now  into  the  jurisprudence  of 
this  country,  was  as  bitterly  fought  as  it  was  fiercely 
upheld  by  those  who,  side  by  side,  had  achieved  the  inde- 
pendence of  the  colonies.  Surely,  however,  we  may  ad- 
mire the  intellect,  the  wisdom,  the  will,  and  may  we  not 
say  the  honestj''  of  intention  and  purity  of  purpose,  of 
those  who  worked  out  such  a  different  conception  of  the 
effect  which  was  to  be  given  to  the  compact  embodied  in 
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this  fandamental  agreement  bet\yeen  the  States  Avhich 
formed  the  Federal  Government.  In  this  place  of  free 
discussion,  where  the  young  men  and  women  are  led  to 
reason  out  their  own  opinions  and  express  their  own  con- 
victions, we  may  admire  the  spirit  which  inspired,  and  yet 
fail  in  enthnsiasm  over  the  results  of  the  inspiration. 

It  required  more  than  the  culture  of  a  trained  lawyer, 
with  his  huge  bundle  of  precedents,  to  interpret  the  Con- 
stitution. 

The  country  then,  as  now,  and  as  it  always  will  be  as 
long  as  there  is  love  of  liberty  and  boldness  of  speech, 
and  that  proper  unrest  which  looks  for  betterment,  was 
divided  into  parties.  The  debates  in  the  conventions 
upon  the  formation  of  the  instrument,  and  of  those  States 
which  hesitated  at  its  ratification,  were  conducted  with 
great  abilitj^.  The  discussions  on  the  hustings  were  not 
without  rancor.  And  later,  out  of  the  intense  acerbity 
attending  upon  the  change  of  administration  from  Adams 
to  Jefferson,  no  wonder  that  harsh  expressions  were  used 
on  the  one  side  and  on  the  other  concerning  the  leaders 
in  those  political  struggles.  Jefferson,  with  Henry  and 
Mason,  led  in  Virginia,  and  did  not  hesitate  to  character- 
ize MarshalPs  arguments,  and  afterwards  his  judicial 
opinions,  as  crafty  sophistries,  ruinous  to  the  public  and 
republican  institutions. 

How  well  we  know  that,  although  the  Constitution 
was  adopted  and  ratified  and  at  once  amended  to  em- 
phasize the  sovereignty  of  the  State  and  the  personal 
rights  of  the  citizens,  still  the  opposing  parties  held  to 
their  opinions,  and  for  seventy  years,  with  varying  fort- 
unes, the  discussions  went  on  through  two  generations  of 
men  and  statesmen.  The  conflict  was  irreconcilable; 
compromises  were  made  and  broken,  decisions  were  re- 
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vised  and  tempered,  until  at  last  the  settlement  of  the 
Constitution  was  submitted  to  the  vUima  ratione  and 
was  only  accomplished,  in  the  usual  way,  through  blood 
and  sacrifice. 

It  has  seemed  to  me  that  this  latter-day  fear  of  imperial- 
ism on  the  part  of  some  political  leaders,  on  both  sides^ 
is  but  an  awakening  to  the  fact  that  the  republic  which 
many  of  its  founders  thought  they  had  established  never 
had  a  political  existence,  and,  if  not  in  the  beginning,  at 
least  thirty-five  years  ago,  gave  place  to  a  splendid  im- 
perialism which  went  forth  conquering  and  to  conquer 
until,  in  the  fullness  of  time,  its  mission  shall  be  accom- 
plished. Our  patron  saint,  Sir  William  Blackstone, 
whose  system  of  commentaries  on  the  law  of  England 
has  never  been  surpassed,  and  who  saw  nothing  in  the 
absurdest  custom  of  the  common  law  but  the  perfection 
of  reason,  and  to  whom  every  judge  was  a  "  living  oracle,*' 
gravely  said  that  what  is  called  the  conquest  of  England 
by  William  the  Norman,  and  which,  by  the  way,  was  the 
completest  conquest  that  ever  befell  an  unwilling  people, 
was  in  truth  but  an  acquisition.  But  the  story  of  con- 
quest is  the  story  of  the  race.  Call  it  acquisition,  call  it 
purchase,  the  mailed  hand  of  power  always  signs  the 
articles.  Conquest  is  no  far-away  dream  of  islands  in  the 
Pacific,  the  Caribbean  and  the  Southern  seas.  Its  surging 
tide  has  not  long  since  swept  over  this  land  in  which  we 
dwell,  and  with  Harold  and  Hastings  are  Lee  and  Ap- 
pomattox. There  were  eleven  sovereign  States  confed- 
erated into  a  young  republic,  overborne,  conquered, 
blotted  out  forever.  There  was  a  beautiful  white  banner 
with  its  emblazoned  cross,  begrimed  in  the  smoke  of  bat- 
tle, furled  in  the  halls  of  history.  And  the  solitary 
soldier  of  the  dead  Confederacy  stands  at  the  western 
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gate  of  oar  Capitol,  looking  down  the  road  along  which 
the  last  of  his  comrades  marched  —  into  oblivion.  No 
morning  rays  shall  ever  awake  him  again  to  glory.  There 
he  stands,  and  will  stand  forever,  with  steadfast  gazenpon 
the  setting  son.  But  he  standi  there  to  tell  the  silent 
story  of  the  past,  and  to  testify  to  the  generations  that 
the  straggle  for  autonomy  and  constitutional  freedom, 
though  it  brought  only  disaster  and  defeat,  was  the  last 
appeal  to  the  God  of  Battles  for  a  different  construction 
of  the  Constitution. 

The  splendid  opinions  of  Marshall  by  which  he  worked 
into  the  warp  and  woof  of  the  Constitution  the  theory 
of  Federal  power  were  no  more  than  was  expected  of 
him.  He  was  a  Federalist  upon  principle  from  the  be- 
ginning. When,  in  Congress,  he  announced  the  death  of 
Washington,  he  spoke  of  him  as  the  founder  of  this 
"  roidetfpreading  empire.*^  He  was  not  long,  after  assum- 
ing the  Chief  Justiceship,  in  declaring  from  the  Bench,  in 
the  case  of  Fletcher  v.  Peck,  6  Cranch,  87 :  "  But  Georgia 
cannot  be  viewed  as  a  single,  unconnected,  sovereign 
power,  on  whose  legislature  no  other  restrictions  are  im- 
posed than  may  be  found  in  its  own  Constitution ;  she  is  a 
part  of  a  large  empire;  she  is  a  member  of  the  American 
Union."  And  again,  in  Cohens  v.  Virginia:  "  These  States 
are  constituent  parts  of  the  United  States.  They  are  mem- 
bers of  one  great  empire — for  some  purposes  sovereign,  for 
some  purposes  subordinate." 

May  I  call  your  attention  to  a  very  few  cases,  out  of 
many,  to  illustrate  the  leaning  of  the  court  to  the  doc- 
trine of  strength  in  the  Nation  as  opposed  to  the  other 
doctrine  of  sovereignty  in  the  States;  and  to  show,  by 
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the  way,  that  there  has  always  been  some  conflict  be- 
tween the  courts  and  the  other  branches  of  the  govern- 
ment, and  that  as  against  the  people  the  courts  have  not 
always  prevailed  ? 

In  those  eleven  years  of  the  life  of  the  Supreme  Court 
before  the  accession  of  Marshall  the  court  was  mostly  en- 
gaged in  organization  and  in  settlement  of  the  practice, 
and  of  property  rights  arising  out  of  the  confiscation  acts 
and  the  subsequent  treaty  of  peace  between  the  United 
States  and  Great  Britain.  But  one  overshadowing  matter 
attracted  the  attention  of  the  court,  and  this  was  that 
under  the  Constitution  a  citizen  of  one  State  had  the 
right  to  sue  another  State.  The  question  was  presented 
in  several  different  forms,  but  in  the  well-known  case  of 
Chisholm  v.  Georgia,  where  the  State  of  Georgia  refused 
to  answer,  it  was  squarely  determined  in  the  affirmative, 
Chief  Justice  Jay  delivering  the  opinion  and  our  Justice 
Iredell  vigorously  dissenting.  But  this  construction,  so 
vitally  affecting  the  sovereignty  of  the  States,  met  with 
an  instant  response  from  Congress  and  the  States  by  the 
adoption  of  the  eleventh  amendment,  and  in  February, 
1798,  in  HoUingsworth  v,  Virginia,  the  court  held  that  the 
amendment  being  adopted,  there  could  not  be  exercised 
any  jurisdiction  in  any  case,  past  or  future,  in  which  a 
State  was  sued  by  the  citizen  of  another  State  or  by  citi- 
zens or  subjects  of  any  foreign  State.  So,  in  the  first  con- 
flict, the  States  won,  and  their  sovereignty  was  vindicated 
for  the  time. 

I  may  have  time  to  tell  you  how  this  foundation  prin- 
ciple has  been  reasoned  and  frittered  away;  and,  while 
the  State  itself  may  not  be  sued  without  its  consent,  the 
officer  representing  the  State  may  be  compelled  to  do  or 
enjoined  from  doing  that  which  he  may  only  do  by  virtue 
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of  bia  office.  "Whosoever  shall  swear  by  the  altar,  it  is 
nothing;  but  whosoever  sweareth  by  the  gift  that  is  upon 
it,  he  is  guilty."  We  have  become  accustomed,  especially 
since  the  development  of  the  fourteenth  amendment,  to 
the  long  arm  of  equity  jurisdiction  reaching  from  the 
inferior  Federal  judiciary  to  the  highest  officers  of  the 
State,  to  stay  the  operation  of  State  laws  upon  the  citi- 
zens and  creatures  of  the  State.  So  this  contest  was  set- 
tled in  favor  of  the  courts. 

There  was  another  great  principle  {nofdentally  an- 
nounced by  the  earlier  court  in  Calder  v.  Bull,  that  the 
courts  may  declare  an  act  of  Congress  to  be  in  conflict 
with  the  Constitution  of  the  United  States,  and  therefore 
void.  This  was  a  new  principle;  it  could  not  possibly 
arise  under  the  English  Constitution,  where  the  Parliar 
ment — the  King,  Lords  and  Commons — is  the  supreme 
power  of  the  State.  It  had  already  been  announced  as  to 
State  courts  and  State  laws  and  State  constitutions  in 
Korth  Carolina  and  Rhode  Island,  and  it  had  met  with 
violent  opposition  from  some  who  held  that  each  depart* 
ment,  being  co-ordinate  and  supreme  in  its  own  order, 
neither  can  control  the  other;  but  in  reason  and  logic 
there  seemed  to  be  no  escape  from  it.  The  Constitution 
was  the  fundamental  law  which  could  not  be  changed 
but  in  the  manner  prescribed  by  its  makers.  The  acts 
passed  by  the  legislature  were  required  to  be  in  subordi- 
nation to  the  Constitution.  The  courts  were  sworn  to  ad- 
minister the  law.  In  a  conflict  between  the  Constitution 
and  the  ordinary  legislative  act  the  judges  must  decide 
what  is  the  law,  and  to  this  end  must  uphold,  of  necessity, 
the  Constitution.  But  Jefferson  thought  that  in  a  conflict 
between  two  co-ordinate  branches  of  the  government 
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there  should  be  a  reference  to  the  makers  of  the  Oonstitu- 
tion  to  establish  its  meaning. 

The  principle  was  announced  with  the  utmost  clearness 
and  precision  by  Chief  Justice  Marshall  in  the  great  case 
of  Marbury  v.  Madison,  in  1803 — a  case  as  familiar  to  the 
lawyers  of  to-day  as  to  those  at  the  time  it  was  heard. 
Madison  was  then  Secretary  of  State  under  President 
Jefferson,  who  was  disposed  to  withhold  some  commis- 
sions to  public  officers  which  had  been  signed  by  Presi- 
dent Adams  at  the  last  hour  and  sent  to  Marshall,  the 
Secretary  of  State,  by  whom  the  great  seal  was  attached, 
and  left  on  the  table  for  delivery.  Application  was  made 
by  Marbury,  who  had  been  appointed  a  justice  of  the 
peace  for  the  District  of  Columbia,  to  the  Supreme  Court 
for  a  writ  of  mamdamuB  to  compel  Madison  to  deliver  the 
commission.  The  court,  through  Chief  Justice  Marshall, 
denying  itself  the  jurisdiction  to  issue  the  writ  of  mamr 
damuSf  declared  that  an  act  of  Congress  repugnant  to  the 
Constitution  cannot  become  a  law.  It  further  de<3lared 
that  the  President  having  signed  the  commission  of  a 
justice  of  the  peace  and  sent  it  to  the  Secretary  of  State, 
and  the  same  having  been  sealed  and  recorded,  it  could 
not  be  revoked  by  that  President  nor  by  his  successor, 
although  it  had  never  been  delivered.  Jefferson  thought 
that  a  contract  was  never  completed  until  it  was  delivered. 

There  is  something  strangely  familiar  to  us  of  North 
Carolina  in  these  days  in  this  doctrine  of  property  in  a 
public  office  when  the  same  is  not  held  at  the  will  of  the 
appointing  power.  An  interesting  episode  in  the  history 
of  those  times  is  that  of  '*  The  Midnight  Judges."  Congress 
had  passed  an  act  establishing  twenty-one  Federal  Circuit 
Courts,  and  President  Adams,  in  the  very  last  hours  of 
his  term,  had  appointed  sixteen  new  judges  to  preside 
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over  these  courts.  The  commissions  were  said  to  have 
been  delivered  on  the  night  before  the  inauguration  of 
Jefferson,  and  delivered  by  Marshall,  who  was  Acting 
Secretary  of  State,  as  well  as  Chief  Justice,  and  it  was 
supposed  that  a  full  Federal  judiciary,  in  every  sense  of 
the  word  Federal,  was  provided  for  the  supervision  and 
restraint  of  the  other  branches  of  the  government.  But 
how  easily  sometimes  are  the  effects  of  far-reaching  de- 
cisions completely  neutralized !  Or,  as  one  of  our  poets 
has  said  — 

**  The  best  laid  schemes  o'  mice  and  men 
Gang  aft  agley.** 

"While  the  principle  was  fully  established  as  to  the  prop- 
erty in  an  office,  it  was  at  once  made  manifest  that  the 
Congress  might  meet  this  principle  and  dissipate  it  by 
abolishing  the  office,  which  it  immediately  proceeded  to 
do,  and  the  midnight  judges  never  took  their  seats. 

The  doctrine  of  property  in  office  is  upheld  in  North 
Carolina  by  the  great  case  of  Hoke  t;;  Henderson  and 
many  others  of  later  date  too  numerous  to  mention, 
and  has  recently  been  invoked  in  the  dissenting  opinions 
in  Taylor  v.  Beckham,  the  Kentucky  Governor's  case,  in 
the  Supreme  Court  of  the  United  States. 

In  another  great  and  leading  case,  Fletcher  v.  Peck 
(1810),  it  was  held  that  the  United  States  courts  may  de- 
clare an  act  of  the  legislature  of  one  of  the  States  un- 
constitutional, as  a  bill  of  attainder,  an  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts.  No  wonder, 
again,  that  in  those  formative  days,  when  parties  were  so 
divided  upon  the  questions  of  strength  of  the  Union,  the 
construction  of  the  Constitution,  the  sovereignty  of  the 
States,  when  the  generation  which  adopted  the  Constitu- 
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tion  was  still  alive,  that  a  shock  was  felt  at  such  lan- 
guage as  the  Chief  Justice  used  in  regard  to  the  large 
empire.  "  It  is  a  far  cry  "  back  to  Fletcher  v.  Peck,  bat 
it  seems  to  me,  again,  a  little  strange  that  this  revived 
fear  of  imperialism  has  of  late  so  disturbed  us,  and  the 
spirit  of  Lincoln  has  b^en  so  invoked  to  avert  its  horrors, 
when  this  expression  has  so  long  stood  in  the  early  and 
orthodox  exposition  of  the  Constitution,  and  when,  after 
the  physical  impact  had  become  imminent,  Lincoln's 
proclamation  of  1861,  calling  upon  the  States  for  their 
quotas  of  troops  to  compel  the  seceded  States  to  remain 
in  the  Union,  was  the  war-cry  which  swept  out  the  border 
States  and  heralded  the  destruction  of  the  relics  of  State 
sovereignty. 

McCulloch  t^.  Maryland  was  one  of  the  most  impor- 
tant and  far-reaching  decisions  in  the  settlement  of  the 
Constitution,  meeting  with  determined  resistance,  fixing 
the  principle  that  it  is  constitutional  and  lawful  for  the 
United  States  to  establish  a  bank  as  an  agency  of  the  gov- 
ernment and  that  no  State  may  tax  it.  This  right  to  estab- 
lish a  national  bank  was  upheld  by  Hamilton  and  antag- 
onized by  Jefferson ;  its  discussion  was  not  confined  to  the 
courts,  and  the  decision  of  this  case  by  no  means  brought 
peace.  The  removal  of  the  deposits  by  direction  of  Presi- 
dent Jackson,  and  the  repeal  of  the  charter,  afford  in  them- 
selves material  for  a  lecture  or  a  chapter  in  the  history 
of  this  government.  Yet  who  now  will  doubt  the  power 
of  Congress  to  establish  a  bank? 

The  great  case  of  Dartmouth  College  v.  Woodward, 
calling  forth  the  most  effective  eloquence  and  pathos  of 
Daniel  Webster,  settled  the  principle  that  the  charter  of 
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a  private  corporation  is  a  contract  between  the  State  and 
the  corporation  which  the  State  may  not  alter  or  repeal — 
a  doctrine  nnknown  in  English  law,  and  here  for  the  first 
time  announced,  and,  if  we  may  believe  the  tradition  of 
those  days,  to  the  surprise  even  of  him  who  orged  it,  but 
who  really  hoped  for  final  success  on  other  and  stronger 
grounds.  I  refer  you  to  Henry  Oabot  Lodge's  sketch  of 
Daniel  Webster  in  the  Statesmen  series,  which  series,  I 
am  glad  to  see,  is  popular  among  the  students,  for  a  most 
interesting  chapter  on  this  case;  indeed,  volumes  have 
been  written  and  printed  about  it,  and  it  has  been  criti- 
cised, doubted  and  affirmed  by  this  same  court  and  many 
other  courts  an  hundred  times,  and  still  men  are  not  con- 
vinced. It  might  be  said  of  some  of  us  who  have  never 
entirely  surrendered,  in  the  quaint  words  of  Sir  Edward 
Coke,  in  the  Caudrey  case:  ^'For  miserable  is  his  case, 
and  worthy  of  pity,  that  hath  been  persuaded  before  he 
was  instructed,  and  now  will  refuse  to  be  instructed 
because  he  will  not  be  persuaded."  It  is  interesting  to 
know  that  in  this  case  also,  while  the  principle  has  stood, 
it  has  been  shorn  of  its  strength  by  the  simple  writing 
into  the  Constitutions  of  the  States  or  into  the  charters 
of  incorporation  the  provision  that  private  charters  are  to 
be  hereafter  subject  to  amendment,  alteration  or  repeal. 

You,  gentlemen  of  the  law  school,  will  remember  that 
the  force  and  effect  of  the  celebrated  Statute  of  Uses,  27 
Henry  VIII,  was  entirely  changed  by  the  insertion  of 
three  additional  words  in  a  deed,  as  a  consequence  of 
which  addition  the  influence  of  the  Courts  of  Chancery 
revived  and  expanded  until  now,  under  the  Judicature 
Act  of  1873  in  England  and  the  codes  of  procedure  and 
Vol*  II— 6 
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constitutional  provisions  in  many  States,  its  jurisdiction, 
like  Aaron's  rod,  has  swallowed  up  all  the  others. 

Among  the  powers  granted  to  Congress  in  the  first 
article  of  the  Constitution  (see  sec.  8)  is  that  '^  to  regu- 
late commerce  with  foreign  nations  and  among  the  sev- 
eral States  and  with  the  Indian  tribes."  The  grant  of 
power,  especially  that  portion  which  is  called  ^^  the  inter- 
state commerce  clause,"  has  called  for  much  construction. 
New,  varying  and  perplexing  questions  continue  to  arise; 
but,  however  expanded  is  the  doctrine  now,  it  is  all  based 
upon  the  opinion  delivered  by  Chief  Justice  Marshall  in 
Gibbons  v.  Ogden  (in  1824). 

The  question  involved  was  whether  the  State  of  New 
York  could  grant  to  Eobert  Fulton  and  his  assigns  the 
exclusive  right  to  navigate  all  the  streams  of  that  State 
with  vessels  propelled  by  steam.  We  simply  smile  at  the 
idea  now;  but  one  of  the  most  elaborate  discussions  was 
had  over  it  between  Webster  and  Wirt  on  the  one  side 
and  Emmet  and  Oakley  on  the  other.  In  writing  about 
it  to  a  friend,  Wirt  characterized  Oakley  as  one  of  the 
first  logicians  of  the  day  —  '*  as  much  a  Pbocion  as  Emmet 
is  a  Themistooles ;  and  Webster  is  as  ambitious  as  Caesar." 
It  is  unnecessary  for  me  to  tell  you  of  William  Wirt. 
The  great  and  extended  opinion  of  the  Chief  Justice  con- 
strued the  powers  of  Congress  to  regulate  commerce 
among  the  States.  There  were  no  other  lines  then  of 
commercial  communication  than  the  rivers  and  lakes; 
the  Erie  canal  had  not  been  completed,  and  the  wagon 
roads  —  which  were  developments  of  the  Indian  trails  — 
even  these  public  roads  were  to  some  extent  in  the  power 
of  Congress  by  virtue  of  another  section  of  this  same 
article  to  establish  post  roads.  There  is  nothing  pro- 
crustean  about  a  written  constitution.    Establish  the  first 
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principles  as  Marshall  did,  and  the  office  of  his  successors 
has  been  to  apply  them  to  wagon  roads,  turnpikes,  high- 
ways and  canals,  railways,  steam  and  electric,  telegraphs 
and  telephones,  and  all  agencies  of  trade  and  communica- 
tions which  extended  from  one  State  into  another,  until 
now  the  traveling  drummer  from  another  State  can  ply 
his  vocation  without  fear  of  license  tax  from  county, 
town  or  State;  and  the  original  package  of  spirituous 
liquors  or  cigarettes  may  hurl  itself  through  prohibition 
and  dispensary  laws  without  being  broken. 

And  soon  after,  in  Brown  v.  Maryland  (1827),  its  pow- 
ers were  delineated  in  regard  to  foreign  commerce  and 
the  inhibition  upon  the  States  from  laying  duties  upon 
imports.  Here  we  recognize  the  mother  of  the  brood  of 
decisions  later  made  concerning  the  original  package. 
The  Supreme  Court,  at  the  present  term,  has  gravely  an- 
nounced that  a  basket  of  loose  packages  of  cigarettes, 
and  not  each  separate  pack,  is  the  '^  original  package." 

Under  the  powers  surrendered  by  the  States  to  the 
(reneral  Government  by  section  10  of  article  I  was  the 
right  to  emit  bills  of  credit;  and  the  State  of  Missouri 
passed  an  act  establishing  loan  offices  and  authorizing 
the  issue  of  certificates  of  stock,  receivable  in  payment 
of  taxes  and  debts  due  the  State.  The  Chief  Justice  deliv- 
ered the  opinion  of  the  court,  in  which  it  was  held  that 
this  was  unconstitutional,  as  in  reality  authorizing  the 
issue  of  bills  of  credit.  A  few  years  afterwards  his  suc- 
cessor. Chief  Justice  Taney,  his  equal  in  all  the  beautiful 
virtues  of  private  life,  in  knowledge  of  the  law,  in  facility 
of  expression,  but  reared  in  a  different  school,  >  strict 
constructionist  of  Federal  powers,  held  that  a  State  might 
incorporate  a  bank  and  own  all  the  stock,  and  its  issue 
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of  bank  bills  was  not  in  violation  of  this  provision  of  the 
Constitution.    (Briscoe  v.  Bank,  11  Pet.  257.) 

After  serving  npon  that  bench  and  dominating  its  opin- 
ions for  more  than  a  quarter  of  a  century,  Marshall  wrote 
his  first  dissenting  opinion  in  Ogden  t;.  Saunders  (in 
1827),  as  to  the  effect  of  an  insolvent  law  made  after  the 
contract,  and  which  I  shall  not  have  time  to  explain. 
Meantime  the  natural  changes  which  had  been  wrought 
in  the  complexion  of  the  Supreme  Court  began  to  be  made 
manifest;  and,  though  he  remained  a  long  time  in  his 
full  vigor  of  mind  and  body,  he  had  passed  the  zenith  of 
his  powers. 

When  Marshall  first  took  his  place  he  found  a  majority 
of  his  associates  holding  different  views  from  him  upon 
the  character  of  the  powers  granted  to  the  Federal  Gov- 
ernment, as  he  had  found  a  majority  against  him  in  the 
Virginia  Convention  upon  the  question  of  the  ratification 
of  the  Constitution,  and  as  he  had  found  in  the  House  of 
Eepresentatives  on  the  delivery  up  of  Jonathan  Bobbins 
to  the  British  government,  by  whose  authority  he  was 
promptly  hanged.  But  he  seems  always  to  have  con- 
vinced or  silenced  or  overborne  his  opponents.  In  all 
the  lives  and  sketches  of  him  the  story  is  told  of  the  ex- 
cited state  of  public  feeling  against  the  President  for  the 
giving  up  of  Bobbins,  of  the  debate  in  the  House,  of  the 
appearance  and  argument  of  Marshall,  of  Gallatin,  who 
was  to  reply  to  him,  putting  down  his  notes  and  giving 
up  the  task,  admitting  that  the  argument  was  unanswer- 
able. It  seems  to  have  been  the  strength  of  his  logic, 
the  perfection  of  his  reasoning,  the  cogency  of  his  ex- 
pression, which  brought  conviction  or  confusion  to  his 
adversaries. 
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In  one  month  after  he  took  his  seat  as  Chief  Jastice, 
Jefferson  succeeded  to  the  Presidency,  and  on  all  these 
vital  questions  they  were  at  daggers'  points. 

The  August  term  of  the  Supreme  Court  was  abolished, 
it  was  said,  to  put  off  an  early  decision  in  the  case  of 
Marbury  v.  Madison.  You  will  see  that  it  was  not  made 
until  1803,  and  you  will  also  see  that  the  elaborate  opin- 
ion in  favor  of  Marbury  was  what  is  called  an  obiter 
dictum^  because  the  court  admitted  that  it  had  no  orig- 
inal jurisdiction  to  enforce  it. 

It  was  not  long  before  he  had  an  opportunity  to  hold 
the  commander  of  a  ship-of-war  answerable  in  damages 
to  a  person  injured  by  him  in  obedience  to  the  command 
of  the  President,  in  relation  to  which  these  pleasantries 
were  indulged  in  on  either  side.  The  Chief  Justice,  in 
his  opinion,  sententiously  remarked:  '^Instructions" 
(referring  to  the  President's  orders  as  Commander-in- 
Chief)  '^  not  warranted  by  law  cannot  legalize  a  trespass/' 

Selecting  one  or  two  of  the  milder  expressions  of  Jef- 
ferson concerning  the  Chief  Justice  and  his  court,  ^*  The 
great  object  of  my  fear  is  Federal  judiciary.  That  body, 
like  gravity,  ever  acting  with  noiseless  foot  and  unalarm- 
ing  advance,  gaining  ground  step  by  step,  and,  holding 
what  it  gains,  is  engulfing  insidiously  the  special  govern- 
ments into  the  jaws  of  that  which  feeds  them."  If  you 
wish  to  pursue  this  subject,  let  me  refer  you  to  the  last 
number  of  The  American  Law  Review,  for  January  and 
February,  1901,  for  Jefferson's  opinions  of  Marshall  and 
his  court,  which  only  came  to  me  on  Saturday  night. 

Let  me  recall  to  you  one  other  instance  of  conflict  be- 
tween the  executive  and  the  judiciary. 
The  State  of  Georgia  claimed  jurisdiction  over  the 
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Cherokee  Indians  and  the  territory  occupied  by  them  in 
that  State,  and  the  State  had  the  sympathy  of  that  old 
Indian  fighter,  President  Jackson.  Under  the  statute  of 
Georgia,  one  Worcester,  a  missionary,  had  been  convicted 
of  preaching  to  the  Indians,  and  had  been  imprisoned. 
The  Supreme  Court  held  the  act  unconstitutional,  the 
Cherokee  nation  a  distinct  community,  under  the  pro- 
tection of  the  United  States,  and  not  subject  to  the  laws 
of  Georgia.  But,  like  Marbury  v.  Madison,  this  was  a 
case  in  which  the  Supreme  Court  had  no  original  juris- 
diction to  issue  an  injunction,  and,  according  to  Hr.  Jef- 
ferson, was  only  sitting  as  a  moot  court  when  it  made  its 
decision.  "The  State  of  Georgia,"  says  Carson  {History 
of  the  Supreme  Court)y "  treated  this  decision  with  defiance ; 
the  missionary  was  still  imprisoned  in  the  penitentiary, 
doomed  to  hard  labor,  the  Governor  declaring  he  would 
rather  hang  him  than  liberate  him  under  the  mandate  of 
the  Supreme  Court."  The  Federal  Government  gave  no 
hope  of  interfering  in  the  controversy.  On  the  contrary 
Jackson  is  reported  to  have  said:  "John  Marshall  has 
made  the  decision ;  now  let  him  execute  it"  And  the 
Georgia  authorities  kept  him  until  "  cooling-time  "  came, 
in  about  a  year  and  a  half,  and  then  let  him  go  where  he 
would. 

But  I  only  undertook  to  tell  you  of  Marshall's  influence 
upon  the  construction  of  the  Constitution  as  to  ^he  strength 
of  the  Federal  Government  In  the  years  when  he  was 
gathering  strength  in  the  hill  country  of  Virginia,  the  son 
of  a  country  gentleman  and  a  Virginian  matron  of  gentle 
blood;  attending  the  country  schools  or  studying  under 
a  private  tutor,  or  with  his  father  reading  the  old  books 
of  a  well-selected  library,  taking  up  the  study  of  the  law 
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at  eighteen,  and,  like  oianj  another  boy  in  the  time  yet 
to  come,  laying  it  aside  to  pat  on  his  armor  and  fight  for 
independence;  enduring  hardship,  by  flood  and  field; 
growing  in  wisdom,  distinguished  as  a  soldier,  taking  a 
one  yearns  course  of  law  at  William  and  Mary's ;  coming  to 
the  bar  and  speedily  to  the  front;  in  the  legislature,the  con- 
stitutional convention,  as  a  member  of  Congress,  a  skilled 
diplomat,  a  member  of  the  cabinet,  Secretary  of  State. 
This  was  the  preparation  which  brought  him  to  the  Chief 
Jostioeship  at  forty-five;  and  this  training  it  was  that  en- 
abled him  in  the  succeeding  thirty-four  years  to  put  such 
an  imprint  upon  the  Constitution,  and  so  weld  it  and  bind 
it  around  the  Union  of  the  States  and  the  powers  of  the 
Federal  Qovemment  that  when  the  supreme  test  came  it 
was  found  that  his  work  had  been  perfected,  and  that  this 
Union  of  States  is  one  "large  empire?' 

And  why  not  one  ?  It  is  bound  together  more  securely 
than  the  States  of  the  German  Empire.  They  have  no 
Supreme  Court  like  ours,  and  their  system  of  local  self- 
government  is  stronger  than  ours.  And  the  same  may 
be  said  of  the  British  Empire.  But  this  Constitution  of 
ours,  t^hile  it  binds  us  together  in  an  indestructible  union 
of  indestructible  States,  as  was  said  by  Chief  Justice  Chase 
in  the  case  of  Texas  v.  White,  gathering  up  the  decisions 
of  Marshall  and  their  re-enforcement  by  the  thirteenth 
amendment;  yet,  under  those  same  teachings,  all  the 
powers  remain  to  the  States  of  local  government  in  each 
department  so  long  as  the  same  is  not  brought  in  conflict 
with  the  so-called  granted  powers  belonging  to  the  Federal 
head. 

It  is  upon  these  opinions  of  Marshall  that  all  the  granted 
powers  are  liberally  construed.  No  great  question  such 
as  those  at  this  time  before  the  Supreme  Court  (in  the 
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Inmlar  Cases)  is  ever  determined  without  liberal  quota- 
tions from  the  opinions  of  Marshall,  and  all  conclusions 
as  to  powers  and  sovereignties  and  Federal  strength  are 
founded  upon  them.  There  may  not  be  anything  so 
frightful  in  the  idea  of  such  imperialism.  The  Constitu- 
tion is  what  it  is  construed  to  be,  as  long  as  the  people 
submit  to  the  construction.  There  might  be  some  point 
where  it  should  be  incumbent  upon  one  people  in  the 
course  of  human  events  to  dissolve  the  political  ties  which 
bind  it  to  another;  but  with  us  the  causes  of  physical 
division  have  passed  away,  the  power  and  glory  of  this 
nation  now  depends  upon  its  unity;  its  expansion  by  ac- 
quisition, by  purchase  or  by  consent,  has  steadily  pro- 
ceeded until  now.  The  argument  of  unconstitutionality 
has  been  worn  threadbare,  but  still  goes  on.  It  is  now 
a  question  of  honor  and  justice  and  right  and  humanity. 
How  far  shall  it  go?  Shall  other  aspirations,  after  free- 
dom from  foreign  bondage,  be  swallowed  up  in  our  free«- 
dom?  Shall  the  blessings  of  liberty  and  free  institutions 
be  forced  upon  unwilling  peoples?  Shall  bruised  reeds 
be  broken  and  smoking  flax  be  quenched  in  the  name  of 
humanity  and  freedom  and  civilization  ?  These  constitu- 
tional questions  now  before  the  courts  are  not  as  to  the 
power  but  as  to  the  effect  of  conquest  and  expansion. 
When  does  the  newly-acquired  territory  become  a  part 
of  the  United  States?  May  it  be,  as  we  were  in  the 
times  of  reconstruction,  a  part  of  the  government  for 
some  purposes  and  a  conquered  province  for  others? 
These  questions  are  now  in  the  bosoms  of  '^  the  living 
oracles,"  the  Justices  of  the  Supreme  Court 

I  hope  it  is  not  necessary  for  me  to  say  that  in  trying 
to  point  out  to  you  the  influence  of  this  great  judge  in  fix- 
ing in  the  minds  of  a  majority  of  the  people  these  prin- 
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ciples  of  consolidated  sovereigntj,  I  am  making  no  com- 
plaints or  strictures,  and  not  at  this  late  day  expressing 
a  regret — not  even  "warming  the  thin  hands  of  age 
over  the  smouldering  embers  of  the  past."  I  am  simply 
a  philosopher,  looking  at  causes  and  speculating  upon 
effects. 

I  stand  upon  the  parol  of  an  old  Confederate  soldier. 
I  have  too  often  sworn  allegiance  to  the  Oonstitution,  as 
it  is  now,  with  its  judicial  interpretations  and  its  amend- 
ments, to  forget  my  obligation,  but  I  know  this:  I  have 
always  been  true  to  its  principles  as  I  understood  them, 
and  as  I  understand  them.  There  is  no  time  to  speculate 
upon  what  might  have  been  if  Oliver  Ellswortii  bad  held 
on  a  few  months  longer  and  President  Jefferson  instead 
of  President  Adams  had  filled  the  vacancy.  The  dead 
past  has  buried  its  dead,  and  there  was  many  and  many 
an  one. 

This  is  an  indissoluble  Union  of  indestructible  States, 
and  the  imprint  of  John  MarshalFs  pen,  which  was 
mightier  than  the  sword,  is  upon  it  alL 

But  there  is  so  much  to  say.  I  have  not  told  you  how, 
on  the  other  hand,  he  moulded  this  same  Constitution 
and  its  eleven  amendments  to  be  the  very  apgis  of  aU  our 
personal  rights  of  life,  liberty  and  property  and  reputa- 
tion and  the  pursuit  of  happiness  —  how,  after  him,  this 
same  court  permitted  no  military  commission  in  time  of 
peace  to  put  its  hand  upon  the  citizen,  no  State  or  the  Gen- 
eral Oovernment  to  deprive  one  of  his  privileges  or  im- 
munities but  by  the  law  of  the  land  —  how  our  rights  of 
property  are  held  as  sacred  under  this  Constitution  as 
was  the  humble  cot  of  the  English  peasant,  with  regard 
to  which  the  elder  Pitt  once  said:  "The  poorest  man  in 
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his  cottage  may  bid  defiance  to  all  the  forces  of  the 
Crown.  It  may  be  frail,  its  roof  may  shake,  the  wind 
may  blow  through  it^  the  storm  may  enter,  the  rain  may 
enter,  bat  the  King  of  England  cannot  enter.  All  hi» 
force  dare  not  cross  the  threshold  of  this  mined  tene* 
ment" 

It  was  in  regard  to  this  personal  tight  of  the  English- 
man the  same  great  statesman  also  said:  ^ Those  iron 
barons  (for  so  I  may  call  them  when  compared  with  the 
silken  barons  of  modem  days)  were  the  guardians  of  the 
people,  and  three  words  of  their  barbaroos  Latin,  ^ilTu^ 
lu8  liber  homOj  are  worth  all  the  classics." 

How  it  opened  the  prison  doors  to  Milligan  and  0am* 
mings;  how  it  welcomed  back  Campbell  and  Gktrland  to 
its  bar  in  the  face  of  w  past  fiido  statutes;  how  it  held 
sacred  the  right  of  property  in  the  Leesl 

While  to  the  inflaence  of  Marshall  as  much  as  to  that 
of  any  other  man  we  may  attribute  the  consolidated 
strength  of  this  vast  empire,  to  his  inflaence  we  are  also 
much  indebted  for  the  muniments  of  local  goverament 
and  vested  right  and  personal  liberty. 

There  are  one  or  two  of  the  ancient  landmarks  still 
left,  such  as  election  of  Senators  and  of  Presidents  by  the 
States,  which,  strange  to  say,  our  own  people  seem  most 
anxious  to  remove. 

And  it  is  because  of  all  these  things  that  everywhere 
in  the  land  to-day  the  courts  and  congresses  and  legis- 
latures have  joined  the  members  of  the  legal  profession 
in  doing  honor  to  the  memory  of  this  strong  man  whose 
powerful  intellect  controlled  the  wills,  while  the  loveli- 
ness of  his  personal  life  captivated  the  affections,  of  the 
people. 
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Marshall  Day  was  celebrated  in  the  town  of  Tarboro 
at  a  meeting  held  at  the  conrt-hoose,  John  L.  Bridgers 
presiding,  at  which  Paul  Jones  delivered  an  address  on 
the  life  and  labors  of  Chief  Justice  Marshall.  Short  ad- 
dresses were  also  made  by  Frederick  Philips,  L.  L.  Staton 
and  Mr.  Bridgers. 
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Marshall  Day  was  oelebrated  in  the  Hall  of  the  House 
of  Bepresentatives  at  Oolambia.  The  Supreme  Court  of 
the  State,  at  the  request  of  the  Bar  of  the  State,  ordered 
a  special  session  to  be  held  on  Monday,  the  fourth  day  of 
February,  to  do  honor  to  the  memory  of  Chief  Justice 
Marshall  Pursuant  to  order,  the  Supreme  Court  of  the 
State  assembled  at  eight  o'clock  p.  m.,  and  adjourned  to 
the  Hall  of  the  House  of  Bepresentatives.  Mr.  G.  Lamb 
Buist  of  the  Charleston  Bar  introduced,  with  fitting  re- 
marks, Charles  H.  Simon  ton.  United  States  Circuit  Judge 
for  the  Fourth  Circuit,  as  the  orator  of  the  occasion.  At 
the  conclusion  of  the  address  of  Judge  Simonton,  on  mo- 
tion of  Mr.  B.  L.  Abney  of  the  Bichland  Bar,  the  court 
entered  a  minute  extending  to  the  orator  for  his  address 
the  appreciation  and  thanks  of  the  members  of  the  Bar  of 
the  State. 

Address  of  Charles  H.  Simonton. 

It  has  been  frequently  remarked  that  reputations  ac- 
quired in  the  practice  of  the  law  are  of  an  ephemeral 
character. 

A  great  lawyer,  in  his  day,  commands  the  respect,  con- 
fidence, and  it  may  be  the  veneration,  of  his  contempo- 
raries. He  fills  the  public  mind,  and  his  services  are  sought 
and  valued.  When  his  life  has  ended,  others  step  into  his 
place.  His  name  soon  becomes  mere  tradition.  In  a  gen- 
eration or  two  he  is  forgotten.  Nor  is  this  less  the  case 
with  great  judges.   It  is  true  that  more  frequently  than  is 
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the  case  with  practicing  lawyers,  they  leave  behind  them, 
in  their  pnbli^ed  opinions,  more  permanent  memoriala. 
Bat  in  the  mnltiplication  of  reports,  in  the  multitude  of 
new  qnestions  which  constantly  arise,  in  the  complete 
change  in  the  character  of  cases  which  come  before  the  pro* 
fession,  their  decisions,  buried  in  the  reports,  lose  their 
value,  meet  with  neglect,  and  are  soon  forgotten.  Reputa- 
tions which,  at  one  time,  seem  destined  to  be  lasting,  pass 
out  of  the  minds  of  men.  The  shadow  of  a  name  alone 
remains.  How  few  of  us  can  recall  the  names  of  the  great 
judges  which  adorned  the  annals  of  the  colonies,  and  of 
their  greater  successors,  who  presided  over  courts  of  jus- 
tice and  brought  order  out  of  chaos  when  independence 
was  achieved  and  the  several  States  grappled  with  the 
new  questions  which  arose.  To  how  many  are  there  known 
the  names  and  merits  of  the  learned  judges  who  now,  in 
their  own  States,  administer  the  law  and  are  performing 
their  part  in  the  erection  in  this  country  of  a  fabric  of 
jurisprudence  which  bids  fair  to  rival,  if  not  to  surpass, 
that  created  by  the  sages  of  Westminster  Hall.  A  few 
great  names  are  repeated  and  honored  beyond  the  limits 
of  their  own  State.  Among  these  no  one  has  a  wider  repu- 
tation, has  more  impressed  himself  upon  the  institutions 
of  the  country,  commands  more  the  reverence  of  the  pro- 
fession and  of  the  people,  than  John  Marshall.  He  is 
universally  recognized  as  the  representative  and  the  head 
of  the  American  bench  and  bar. 

We  have  met  together  upon  no  ordinary  occasion. 
To-day,  in  every  State  of  this  Union,  the  bench  and  bar 
assemble  to  do  honor  to  the  memory  of  this  profound 
lawyer  and  of  this  superb  judge.  Most  fitting  has  been 
chosen,  not  the  centenary  of  his  birth  or  of  his  death. 
We  commemorate  the  day  upon  which  John  Marshall  was 
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clothed  in  his  judicial  robe  and  entered  npon  that  career 
which  has  won  for  him  the  title  of  the  great  Ohief  Jus- 
tice. The  bar^  ever  the  most  conservative  body  in  the 
State,  delight  to  do  honor  to  the  jadge  who  was  the  tmest 
type  and  example  of  strong,  consistent  and  able  conserva- 
tism. 

John  Marshall  was  born  on  the  24th  day  of  September, 
1755,  in  Fauqnier  county,  Virginia  —  a  neighborhood 
which  gave  to  the  country  Washington,  Madison,  Monroe 
and  Mason.  Marshall's  father  and  grandfather  were  men 
of  note  in  their  generation,  and  he  grew  up  with  all  the  ad- 
vantages of  education  which  the  colony  afforded.  Just  as 
he  had  finished  his  preparatory  education  and  was  begin- 
ning his  preparation  for  the  bar,  the  War  of  the  Bevolution 
began,  and  he  took  active  service  in  the  field.  Toward  the 
conclusion  of  the  war  he  resumed  his  legal  studies,  was 
admitted  to  the  bar,  and  rose  rapidly  to  the  head  of  the 
profession.  His  position  at  the  bar  secured  him  a  seat  in 
the  legislature,  and  when  the  convention  of  the  people  of 
Virginia  was  called  to  consider  the  Constitution  of  1789, 
he  was  chosen  a  member  of  that  body.  He  was  an  earn- 
est advocate  of  the  adoption  of  the  Constitution,  and  with 
Madison  was  largely  instrumental,  despite  the  strong 
opposition  led  by  Patrick  Henry  and  other  great  Virgin- 
ians, in  securing  Virginia  to  the  more  perfect  Union.  He 
was  offered  by  Washington  the  post  of  Attorney-General, 
but  he  preferred  to  remain  at  the  bar  of  his  native  State. 
When  John  Adams  became  President,  he  was  sent  with 
Charles  Cotesworth  Pinckney  and  Elbridge  G^rry  on  the 
memorable  mission  to  France.  On  his  return  he  was  sent 
to  Congress,  declined  the  position  of  Associate  Justice  of 
the  Supreme  Court,  which  was  then  given  to  Bushrod 
Washington,  and  soon  after  entered  the  Cabinet  of  Mr. 
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Adams,  afterwards  becoming  Secretary  of  State.  Whilst 
he  was  filling  this  high  position  the  office  of  Chief  Justice 
of  the  United  States  became  vacant  The  Secretary  of 
State  was  in  anxioos  consultation  with  the  President  with 
regard  to  filling  this  yacancy,  and  suggested  several  names 
of  eminent  lawyers  for  the  place,  when,  unexpectedly  to 
him,  Mr.  Adams  announced  that  he  had  already  made  his 
choice.  ^I  have  selected,"  he  said,  <^a  plain  Virginia 
lawyer,  one  John  MarshalL"  Mr.  Adams  always  consid- 
.ered,  and  declared  this  appointment,  ^^  the  proudest  act  of 
his  Ufe."  No  appointment  could  have  been  more  felici- 
tous. 

The  Constitution  of  the  United  States  was  on  trial.  It 
had  been  adopted  in  convention,  after  long  and  earnest 
debate,  by  the  most  able  men  of  the  country,  with  grave 
apprehension.  It  had  been  ratified  by  the  States  only 
after  able  and  fierce  opposition.  Nor  did  this  opposition 
cease  after  its  ratification.  At  once  wholly  conflicting 
views  as  to  its  construction  gave  birth  to  two  strong  par- 
ties. The  experiment  —  for  it  was  an  experiment — was 
to  be  put  into  practical  operation.  The  whole  scheme  of 
a  written  Constitution  embodying  the  fundamental  law 
of  the  Commonwealth  was  new.  Yery  many  of  its  pro- 
visions were  declared  for  the  first  time.  The  whole  sys- 
tem of  the  government  was  untried.  It  had  to  encounter 
the  fears  of  the  people,  the  jealousy  of  the  States,  the 
machination  of  politicians,  who  dreaded  loss  of  power  and 
patronage.  A  broad,  comprehensive,  original  mind  was 
needed  for  its  construction.  Purity  of  purpose,  a  blame- 
less life,  sublime  courage,  were  needed  for  its  administra- 
tion. The  wisdom  of  Mr.  Adams  found  such  a  mind,  and 
the  man  possessing  these  high  qualities,  in  John  Marshall. 
It  has  been  well  said  that  '^  if  President  Adams  had  left 
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no  other  claim  on  the  grateful  remembrance  of  his  coun- 
trymen than  in  giving  to  the  public  service  this  great  mag- 
istrate, so  pure  and  so  wise,  he  would  always  live  in  that 
act  as  a  great  benefactor  of  his  country." 

In  order  to  appreciate  the  magnitude  of  the  task  which 
lay  before  the  new  Chief  Justice,  and  the  importance  of 
the  services  he  rendered  in  expounding  and  applying  the 
provisions  of  the  Constitution,  it  is  necessary  to  under- 
stand the  causes  which  led  up  to,  and  the  difficulties 
which  surrounded,  the  adoption  of  the  Constitution. 

The  movement  which  culminated  in  the  American  Bev- 
olution  began  simply  in  separate  efforts  in  the  several 
colonies  to  get  redress  from  some  oppressive  acts  of  the 
English  Crown.  For  this  redress  each  colony  looked  to 
Parliament.  In  the  progress  of  events  the  views  of  the 
colonies  became  enlarged.  Disappointed  in  obtaining  re- 
dress in  England,  they  began  to  seek  for  it  in  themselves, 
and  gradually,  almost  unwillingly,  they  drifted  towards 
independence.  To  conduct  the  war  which  this  necessa- 
rily occasioned,  some  sort  of  united  action,  controlled  and 
directed  by  some  common  agency,  was  necessary,  and  the 
Confederation  was  formed  —  more  in  the  nature  of  a 
league  or  an  alliance  than  anything  else.  But  the  thirteen 
colonies,  in  the  flush  of  independence,  were  not  disposed 
to  surrender  their  newly-acquired  rights  to  the  control  of 
this  central  agency.  They  jealously  watched  its  opera- 
tions, and  grudgingly  gave  it  assistance.  Somehow  the 
war  was  carried  on.  The  army^  with  great  difficulty  and 
with  shameful  parsimony,  was  kept  up,  and  finally  their 
independence  was  acknowledged  by  the  mother  country. 
They  became  and  were  sovereign  and  independent  States. 

Then  began  and  continued  what  has  been  truly  styled 
the  critical  period  of  American  history.    The  new  States, 
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eaoh  for  itself,  sought  its  own  immediate  interest,  became 
engaged  in  angry  controversies,  threatening  war  among 
themselves,  neglected  the  (confederate  Congress,  took  no 
steps  to  keep  np  the  credit  of  the  common  government  — 
tomed  a  deaf  ear  to  its  requisitions  for  the  common  wel- 
fare, and  brought  the  reputation  of  the  country  to  a 
low  pitch  of  degradation.  Foreign  governments  openly 
showed  their  contempt  for  the  successful  rebels.  Even 
its  most  ardent  friends  were  disposed  to  despair  of  the 
new  nation.  Borne  of  the  colonies  themselves  began  to 
indulge  the  idea  of  reunion  with  the  mother  country. 
The  first  thing  that  brought  about  reaction  was  the  re- 
strictions upon  trade,  which  the  several  States,  deceived 
by  the  attractive  fallacy  of  protection,  were  putting  upon 
what  we  now  call  interstate  commerce.  The  anxious 
mind  of  Washington,  filled  with  apprehension  of  failure 
for  the  results  of  the  Eevolntion,  took  advantage  of  the 
unhappy  results  of  this  policy  and  the  strong  public  feel* 
ing  arising  therefrom.  He  persuaded  Yirginia  to  propose 
to  Maryland  a  consultation  of  commissioners  of  the  two 
States  in  order  to  remedy  this  special  evil.  The  propo- 
sition was  accepted.  Delaware  and  Pennsylvania  were 
invited  to  join,  and  other  States  began  to  seek  admission 
to  the  conference.  But  no  one  ventured  to  suggest  any 
other  action  than  such  as  bore  upon  the  commerce  be- 
tween the  States. 

Finally  a  general  invitation  was  sent  out,  inviting  all 
the  States  to  send  commissioners  to  Annapolis,  to  con- 
sider how  far  a  uniform  system  of  commercial  regulations 
might  be  necessary  to  the  common  interest  and  perma- 
nent harmony  of  the  several  States.  So  strong  was  the 
sense  of  independence  in  the  several  States,  and  so  jealous 
were  they  of  maintaining  it,  so  averse  to  surrendering 
Vol.  II— 7 
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any  part  of  it,  that  only  five  States  sent  commissioners  to 
this  conference.  Four  appointed  commissioners  who  did 
not  attend.  Even  Maryland  appointed  none,  and  Georgia, 
Sonth  Oarolina  and  Connecticut  took  no  part  in  the 
measure  at  all.  !No  definite  action  was  taken.  Fortunately, 
New  Jersey  had  added  to  the  instructions  of  her  commis- 
sioners, authority  to  consider  as  well  commercial  regula- 
tions as  *'  other  important  matters."  Acting  upon  this 
hint,  the  commissioners  who  did  assemble  issued  an  invi- 
tation to  all  the  States  to  meet  in  convention  at  Philadel- 
phia to  devise  such  further  provisions  as  shall  appear  to 
them  necessary  to  render  the  Constitution  of  the  Federal 
Oovernment  adequate  to  the  exigencies  of  the  Union,  and 
to  report  to  Congress  such  an  Act  as,  when  agreed  to  by 
them  and  confirmed  by  the  legislatures  of  every  State, 
would  effectually  provide  for  the  same.  Congress  ap- 
proved this  suggestion  and  extended  the  invitation.  All 
the  States  but  Rhode  Island  sent  commissioners — not, 
however,  without  opposition  in  many  of  them.  They 
met  in  convention,  deliberated  for  weeks.  The  Consti- 
tution of  the  United  States  was  the  result. 

The  general  character  and  cautiously-worded  language 
of  the  invitation  show  how  keenly  the  actors  in  this 
movement  realized  the  delicacy  and  difficulty  of  the  task 
before  them.  Even  when  they  had  succeeded  so  far  as 
to  obtain  representatives  from  every  one  of  the  original 
States  but  Ehode  Island,  they  stood  appalled  by  the  mag- 
nitude of  the  work  before  them.  The  Confederation  had 
proved  a  disastrous  failure.  The  only  escape  from  an- 
archy or  despotism  was  the  formation  of  a  Federal  Re- 
public, with  a  central  government  strong  enough  to 
suppress  lawlessness  within,  and  to  command  respect 
abroad.    Could  the  people  be  made  to  understand  and 
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accept  snch  a  Republic  ?  Could  the  States  be  induced  to 
surrender  so  important  a  part  of  their  recently  acquired 
sovereignty  ?  Even  the  great  soul  of  Washington  was 
filled  with  the  emotions  of  the  hour.  He  closed  his  elo- 
quent appeal  to  the  convention  at  its  opening  session 
with  these  solemn  words:  *'Itis  too  probable  that  no 
plan  we  propose  will  be  adopted.  Perhaps  another  dread- 
ful conflict  is  to  be  sustained.  .  •  .  Let  us  raise  a 
standard  to  which  the  wise  and  the  honest  can  repair. 
The  event  is  in  the  hands  of  God." 

The  Constitution  was  adopted  after  earnest,  conscien- 
tious and  grave  discussion,  in  the  face  of  strong  opposi- 
tion upon  almost  every  provision.  On  very  many  occa- 
sions the  project  almost  failed  of  adoption  at  all,  and  its 
adoption  was  only  brought  about  by  the  compromise  of 
opinions  stubbornly  held  and  reluctantly  abandoned.  It 
is  not  going  too  far  to  say  that  the  Constitution,  as  a 
whole,  did  not  meet  the  wishes,  scarcely  obtained  the  ap- 
proval, of  the  convention.  Nothing  but  the  dread  of  the 
anarchy  which  was  threatened  and  impending  under  the 
Confederacy  could  have  secured  the  partial  unanimity 
with  which  the  Constitution  was  finally  passed. 

A  Constitution  adopted  under  these  circumstances  must 
have  been  open  to  many  difFerences  of  construction,  and 
in  many  cases  must  have  been  difficult  of  application. 
As  we  have  seen,  the  Constitution  itself  was  an  experi- 
ment. To  its  elucidation  precedents  were  absent.  The 
courts  could  only  depend  upon  those  grand  principles 
which  underlie  all  law,  and  which  require  for  their  dis- 
covery and  illustration  profound  knowledge,  breadth  of 
intellect,  unusual  sagacity  and  strong  common  sense.  A 
modem  writer,  speaking  of  this  point,  says:  "American 
jurisprudence,  in  many  respects  different  from  English 
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jarispradence,  of  which  it  is  an  offshoot  rather  than  a 
reprodnction,  was  then  in  its  infancy.  American  consti- 
tutional law  was,  of  coarse,  and  by  necessity,  a  science 
quite  unknown  to  the  common  law,  as  well  as  to  the  British 
statutes,  in  which  American  lawyers  bad  been  previously 
trained.  The  creation  of  a  National  Government  by  the 
terms  of  a  written  paper  waa  as  yet  a  bold  novelty,  a 
brilUant  but  perilous  experiment,  made  alarmingly  com- 
plex by  the  existence  of  distinct  sovereignties  in  the  shape 
of  thirteen  States." 

This  Constitution  John  Marshall  was  called  upon  to 
construe.  He  was  well  equipped  for  the  task.  A  trained 
lawyer,  with  large  and  successful  experience  at  the  bar; 
disciplined  by  a  military  experience  in  a  trying  time; 
broadened  by  his  diplomatic  duties  in  the  delicate  and 
difficult  negotiations  in  France;  aided  by  his  service  in 
Congress,  and  accustomed  whilst  Secretary  of  State  to 
deal  with  the  largest  and  most  important  questions;  with 
a  mind  logical  to  a  degree,  with  an  "original  and  almost 
supernatural  faculty  of  developing  a  subject  by  a  single 
glance  of  his  mind,  and  detecting  at  once  the  very  point 
on  which  the  controversy  depends,"  with  strong  convic- 
tions and  unfailing  courage,  he  was  the  man  of  men  to 
meet  the  demands  of  his  position.  The  gravest  ques- 
tions were  to  come  before  him.  The  people  in  convention 
had  carefully  refrained  from  putting  absolute,  irrespon- 
sible power  in  any  of  the  departments  of  the  government 
That  absolute  power  was  reserved  in  the  people  to  be  ex- 
ercised through  the  ballot-box.  The  limitations  upon  the 
executive  and  legislative  departments  were  carefully  set 
forth.  The  rights  and  duties  of  the  General  Government 
were  defined  and  fixed.  Those  portions  of  their  sover- 
eignty which  were  surrendered  by  the  States  were  mi> 
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nutelj  set  forth.    The  powers  remaining  in  the  States 
were  expressed  or  implied  in  general  terms. 

The  Supreme  Court  was  established  and  its  jurisdiction 
embedded  in  the  Constitution,  unassailable  by  any  legis- 
lation of  Congress  or  of  the  States,  to  the  end  that  it 
should  be  and  remain  the  guardian  of  the  Constitution. 
Here  the  strong  instinct  of  the  Anglo^axon  race  dis- 
played itself,  a  government  by  law,  expounded  in  the 
courts  of  law.  Whatever  steps  the  ambition  of  the  exec- 
utive or  the  passion  of  the  legislative  department  of  the 
government  might  be  induced  to  take,  in  the  exercise  of 
the  powers  they  derive  from  the  Constitution,  they  were 
all  liable  to  the  cold  scrutiny  of  the  judicial  department, 
unswayed  by  passion,  governed  by  the  fixed  principles  of 
law. 

Naturally  and  necessarily,  in  the  practical  construction 
and  application  of  the  Constitution,  each  department  and 
every  member  thereof  would  seek  to  secure  for  it  the 
most  liberal  grant  of  its  powers.  The  General  Oovern- 
ment  and  the  States  would  come  in  conflict  over  the  ex* 
tent  of  their  several  rights.  The  States  themselves,  as 
the  experience  of  the  Confederation  had  shown,  would  be 
involved  in  controversies  with  each  other.  The  property 
and  interests  of  citizens,  protected  by  the  Constitution, 
would  at  times  be  threatened  by  attack  of  National  and 
State  legislation.  The  treaties  made  with  foreign  pow- 
ers, the  protection  of  ambassadors,  the  rights  of  our  citi- 
zens as  against  them,  required  supervision  and  control. 

All  these  questions,  and  many  others  which  suggest 
themselves,  were  to  come  before  that  august  tribunal,  the 
Supreme  Court,  for  adjudication  and  solution.  Many  of 
them  did,  in  fact,  come  before  the  court  during  the  presi* 
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dency  of  John  Marshall,  and  by  his  commanding  genius 
were  met,  solved  and  permanently  settled. 

By  the  practice  of  the  coart  at  that  time  the  cases  in- 
volving constitutional  questions  were  assigned  to  the 
Chief  Justice,  and  the  opinions  were  prepared  by  him. 
They  cover  a  period  of  thirty-four  years,  and  are  to  be 
found  in  the  Beports  from  1st  Cranch  to  9th  Peters.  It 
is  unnecessary,  on  an  occasion  like  this,  to  enumerate  all 
these  opinions,  covering  as  they  do  almost  every  depart- 
ment of  the  law,  and  impossible  to  consider  or  discuss 
them.  They  all  show  the  characteristics  of  the  great 
Chief  Justice.  Quoting  but  few  cases,  dealing  altogether 
with  general  principles,  in  a  strong,  logical  argument,  he 
lays  down  his  premises  and  leads  irresistibly  to  their  con- 
clusion. As  Mr.  Justice  Story,  his  trusted  associate,  said 
of  him:  ^^  It  was  a  matter  of  surprise  to  see  how  easily  he 
grasped  the  leading  principles  of  a  case  and  cleared  it  of 
all  its  accidental  incumbrances;  how  readily  he  evolved 
the  true  points  of  the  controversy,  even  when  it  was 
manifest  that  he  never  before  had  caught  even  a  glimpse 
of  the  learning  upon  which  it  depended.  Perhaps  no 
judge  ever  excelled  him  in  the  capacity  to  hold  a  legal 
proposition  before  the  eyes  of  others  in  such  various  forms 
and  colors.  It  seemed  a  pleasure  to  him  to  cast  the  dark- 
est shades  of  objection  over  it,  that  he  might  show  how 
they  could  be  dissipated  by  a  single  glance  of  light.  He 
would  by  the  most  subtle  analogies  resolve  every  argu- 
ment into  its  ultimate  principles,  and  then  with  a  mar- 
velous faculty  apply  them  to  the  decision  of  the  cause." 
Ko  better  training  can  be  found  for  the  student  of  the 
law,  no  better  exercise  for  the  practicing  lawyer,  no  bet- 
ter example  for  a  judge,  than  in  a  careful  and  exhaustive 
study  of  these  opinions  of  the  Chief  Justice.    They  are 
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all  models  in  their  way,  monnments  in  the  history  of 
the  law/landmarks  for  the  guidance  of  the  profession. 

When  Marshall  was  appointed  Chief  Justice,  the  Su- 
preme Court  for  the  first  time  began  its  sittings  at  Wash- 
ington. At  the  first  term  over  which  he  presided  came 
up  the  first  case  involving  the  constitutionality  of  an  act 
of  Congress.  That  arose  in  Marbury  v.  Madison,  a  peti- 
tion for  mandamtcs  against  the  Secretary  of  State.  It 
was  a  period  of  high  political  excitement.  The  Federal 
party  had  been  beaten  at  the  polls,  and  the  party  was 
in  power  which  was  openly  opposed  to  the  jurisdiction 
of  the  Supreme  Court.  Its  action  in  this  case  was  sub- 
jected to  the  most  severe  scrutiny  and  criticism.  It  was 
easy  for  the  Chief  Justice  to  have  decided  it  upon  a  point 
which  would  have  avoided  the  discussion  that  ensued. 
But  he  recognized  the  importance  of  the  issues  involved 
in  it)  and  with  sublime  courage  he  faced  adverse  criti- 
cism and  discharged  his  full  duty.  Answering  seriatim 
the  arguments  presented  with  unusual  force  and  ability 
by  the  counsel  before  him,  he  asserted  the  right  and 
duty  of  the  court  to  examine  into  the  provisions  of  an 
act  of  Congress,  and,  if  it  be  found  to  be  in  confiict  with 
the  Constitution,  to  declare  that  it  has  no  existence  in 
contemplation  of  law,  and  so  is  inoperative  and  void. 
An  analogous  ruling  had  been  made  in  some  of  the  colo- 
nial courts,  notably  in  South  Carolina. 

But  this  was  the  first  occasion  in  which  the  supremacy 
of  this  Constitution  over  any  legislative  action  was  in- 
volved. He  demonstrated  this  supremacy  with  irresist- 
ible logic.  His  reasoning  is  as  clear  as  a  mathematical 
proposition  and  ^^  his  conclusion  as  inevitable  as  a  prob- 
lem of  Euclid."  The  argument  is  put  in  a  nut-shell.  He 
presents  this  alternative.     Either  the  Constitution  is 
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the  paramount  authority  controlling  any  legislatiye  act 
repugnant  to  it,  or  the  legislature  can  alter,  amend  or 
modify  the  effect  of  a  constitutional  provision,  by  an  or- 
dinary act  Between  these  two  positions  there  is  no 
middle  ground.  If  the  first  be  true,  then  a  legislative 
act  contrary  to,  not  authorized  by,  the  Constitution, 
is,  ipso  factOj  null  and  void.  If  the  other  be  true, 
written  Oonstitutions  are  absurd  attempts  to  limit  a 
power  in  its  own  nature  illimitable.  He  then  went 
into  a  discussion  of  the  relation  between  the  powers 
of  the  executive  and  its  relation  to  the  court.  He  shows 
the  complete  independence  of  the  executive  in  all  mat- 
ters within  its  discretion,  but  he  vindicates  the  au- 
thority of  the  court  in  controlling  its  ministerial  func- 
tions. He  recognizes,  however,  that  the  Constitution 
limits  and  controls  the  powers  of  the  Supreme  Court, 
and  dismisses  the  case  because  it  does  not  come  within 
its  jurisdiction.  The  principles  announced  in  Marbury 
V.  Madison  were  applied  and  illustrated  in  many  of  his 
subsequent  decisions.  By  them  he  gave  life  and  vigor 
to  the  Constitution,  elucidated  many  of  its  provisions  and 
pat  them  into  practical  operation. 

Among  the  great  judges  who  adorn  the  annals  of  Eng- 
lish and  American  jurisprudence,  there  stand  forth  con- 
spicuoQsly  four  names,  to  whom  it  was  the  fortune  to  in- 
augurate as  it  were  a  new  era  in  the  law,  to  broaden  its 
principles  and  to  establish  precedents  which  have  con- 
trolled and  directed  the  principles  upon  which  the  law 
is  administered.  Each  of  them  enjoyed  long  tenure  of 
ofl9ce,  and  each  in  his  day  commanded  the  reverence  and 
secured  the  applause  of  the  profession.  Hard  wicke,  build- 
ing upon  the  improvements  in  the  administration  of 
equity,  introduced  by  Nottingham,  raised  this  branch  of 
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the  law  into  a  soienoe,  and  firmly  established  the  whole- 
some and  valuable  jnrisdiction  of  the  Ooart  of  Chancery. 
Mansfield,  bringing  to  the  administration  of  the  King's 
Bench  his  cultivated  intellect  and  profound  learning,  and 
aided  by  knowledge  and  experience  in  the  civil  law,  res- 
cued the  common  law  from  the  narrow  technicalities  so 
dear  to  the  Serjeants,  and  laid  broad  and  deep  the  prin- 
ciples of  the  law  merchant.  Sir  William  Bcott,  Lord 
Stowell,  raised  the  ecclesiastical  and  admiralty  courts 
above  the  petty  questions,  crude  methods  and  narrow 
principles  which  before  his  time  characterized  them,  and 
created  a  body  of  admiralty  and  ecclesiastical  law  in 
decisions,  whose  charm  and  beauty  of  diction  are  still  the 
admiration  and  envy  and  despair  of  the  profession.  Mar- 
shall excelled  each  of  these  in  his  massive  intellect  and 
convincing  logic,  and  created  a  body  of  constitutional 
law,  in  which  he  had  no  other  guide  than  his  own  intel« 
lect,  and  for  which  the  precedents  were  to  be  created  by 
himself. 

Not  only  did  the  Chief  Justice  demonstrate  his  ability 
in  the  appellate  court;  he  was  equally  eminent  on  the 
circuit  It  is  a  mistake  to  suppose  that  higher  qualifica- 
tions are  necessary  for  the  appeal  bench  than  for  the  cir- 
cuit bench.  A  judge  on  circuit  must  be  learned,  quick  of 
apprehension,  equable  of  mind,  with  clear  common  sense. 
He  is  constantly  called  upon  to  meet  issues  and  to  decide 
questions  of  which  he  has  had  no  intimation.  In  the 
opening  of  a  cause,  in  the  examination  of  witnesses,  in 
the  requests  for  instructions,  in  the  arguments  of  counsel, 
these  questions  are  sprung  not  only  on  him  but  on  the 
lawyers  engaged  in  the  case.  They  are  presented  with  all 
the  ingenious  plausibility  characteristic  of  the  profession. 
They  must  be  met  and  decided  at  once  after  argument, 
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often  necessarily  imperfect,  and  must  be  solved  by  the 
judge  sitting  alone,  almost  always  unaided  by  anthorities. 

In  an  appellate  court,  counsel  appear  with  full  oppor- 
tunity of  preparing  their  own  case,  fortified  by  authori- 
ties, provided  by  an  endless  number  of  digests,  bearing 
more  or  less  upon  the  case,  and  advised  of  the  main  points 
of  their  adversary.  Both  sides  are  usually  exhaustively 
discussed.  The  court  have  full  time  for  conference  and 
consideration,  and,  the  conclusion  having  been  reached 
by  an  interchange  of  views,  the  opinion  is  prepared  in 
the  solitude  of  a  library. 

When  all  the  disadvantages  are  considered  under  which 
the  circuit  judges  labor,  it  is  a  matter  on  which  we  at 
our  bar  should  congratulate  ourselves  that  their  decisions 
at  nidprvua  are  so  often  affirmed. 

At  niaiprius  the  Chief  Justice  left  nothing  to  be  de- 
sired. By  an  excellent  provision  of  the  Federal  law,  the 
Justices  of  the  Supreme  Court  are  required  to  go  upon 
circuit  and  thus  practically  administer  the  law.  He  held 
these  courts  in  l^orth  Carolina  and  Yirginia.  Often  in 
turning  over  the  dusty  files  of  decided  cases  in  these 
courts,  one  comes  upon  a  reported  case  heard  by  him,  in 
which  he  displays  his  wonted  power.  The  most  famous 
of  his  circuit  cases  is  the  great  trial  of  the  United  States 
V.  Burr.  The  distinguished  prisoner  was  prosecuted  with 
all  the  power  of  the  administration,  stimulated  not  only 
by  the  serious  character  of  the  offense  charged,  but  also 
by  personal  and  political  hostility.  His  name  was  exe- 
crated by  a  large  and  influential  portion  of  the  people, 
who  were  prepared  to  believe  him  guilty,  not  only  of 
the  treason  charged,  but  of  any  or  of  all  crimes  in  the 
decalogue.  His  politics  and  his  principles  differed,  toto 
ooeloj  from  those  of  the  judge  before  whom  he  was  tried. 
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The  whole  country  looked  on,  anticipating,  perhaps  hop- 
ing for,  bat  one  result  of  the  trial.  Sarrounded  by  these 
circumstances,  during  a  long  and  exciting  trial,  in  which 
were  used  all  the  learning,  eloquence,  ability  and  ingenu- 
ity of  a  most  able  bar  prosecuting  and  defending,  in  which 
the  accused  himself  took  no  unimportant  part,  the  Chief 
Justice,  with  steady  hanTl,  kept  the  scales  of  justice  evenly 
balanced,  and,  in  the  concurrent  opinion  of  the  prosecu- 
tion and  the  defense,  swerved  ne'er  a  hairbreadth  from 
the  true  line  of  justice.  In  the  conclusion  of  his  charge 
to  the  jury,  he  showed  his  appreciation  of  his  position, 
and  demonstrated  the  courage  with  which  he  met  it.  He 
ends  with  these  words,  which  should  be  impressed  on  the 
mind  of  every  judge: 

"  That  this  court  dares  not  usurp  power,  is  most  true. 
That  this  court  dares  not  shrink  from  its  duty,  is  not  less 
true.  Kg  man  is  desirous  of  placing  himself  in  a  dis- 
agreeable situation*  No  man  is  desirous  of  becoming  the 
peculiar  subject  of  calumny.  No  man,  might  he  let  the 
bitter  cup  pass  from  him  without  self-reproach,  would 
drain  it  to  the  bottom.  But  if  be  has  no  choice  in  the 
case;  if  there  is  no  alternative  presented  to  him  but  a 
dereliction  of  duty  or  the  opprobrium  of  those  who  are 
denominated  ^the  world,  he  merits  the  contempt  as  well 
as  the  indignation  of  his  country  who  can  hesitate  which 
to  embrace." 

Of  his  personal  qualities  we  have  not  time  to  speak. 
Modest  and  unassuming,  though  full  of  dignity,  amiable 
and  affectionate;  at  all  times  easy  of  approach;  of  the 
most  simple  character  in  manners  and  dress,  he  was  ven- 
erated, loved  and  honored  in  the  city  of  Eichmond,  where 
he  had  made  his  home.  His  name  and  his  memory  are  still 
fragrant  in  that  historic  city.    Nor  was  this  veneration 


Digitized  by 


Googl^ 


John  Marshall  Memorial  108 

and  love  for  him  confined  to  this  city  or  to  the  State  of 
Virginia.  The  whole  Union  appreciated  and  honored 
their  Chief  Justice. 

When,  at  the  end  of  his  long  career,  he  laid  down  his 
office  with  his  life,  the  entire  land  mourned  him,  and  the 
Bar  everywhere  put  on  enduring  record  their  estimate  of 
the  man.  The  resolutions  adopted  in  South  Carolina  at  a 
meeting  of  the  Bar  have  been  honored  by  the  Supreme 
Court  with  a  place  among  the  official  reports.  They 
appear  in  10th  Peters  and  can  well  bear  repetition  here: 

*^  Death  has  removed  from  the  sphere  of  his  duties  John 
Marshall,  the  venerable  Chief  Justice  of  the  United  States, 
a  magistrate  endeared  to  his  countrymen  by  a  pure  and 
spotless  character;  distinguished  by  pre-eminent  abilities 
and  illustrious  by  his  long  and  varied  public  services. 
The  sympathy  of  a  whole  people  attends  the  funeral  of 
a  public  benefactor,  whose  life  conferred  honor  on  hii 
country.  But  the  law  and  legal  profession,  of  which  he 
was  the  head  and  the  ornament,  are  more  than  any  others 
interested  and  affected  by  this  solemn  event  His  high 
judicial  station  was  equally  above  envy  and  reproach,  and 
the  honor  of  official  dignity  was  enhanced  and  ennobled 
by  his  intrinsic  worth  and  personal  merit  Though  his 
authority  as  Chief  Justice  of  the  United  States  was  pro* 
tracted  beyond  the  ordinary  term  of  public  life,  no  man 
dared  to  covet  his  place  or  express  a  wish  to  see  it  filled 
by  another.  Even  the  spirit  of  party  respected  the  un- 
sullied purity  of  the  judge,  and  the  fame  of  the  Chief 
Justice  has  justified  the  wisdom  of  the  Constitution  and 
reconciled  the  jealousy  of  freedom  to  the  independence 
of  the  judiciary." 

Brethren  of  the  profession  of  the  law,  we  live  in  a 
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strennoQS  age.    The  chief  oharacteristio  of  the  century 
just  past  is  change.    It  has  left  to  ns  this  legacy: 

^  With  smoking  axle  hot  with  speed,  with  steeds  of  fire  and  steam* 
Wide  waked  To-day  leayes  Yesterday  behind  him  like  a  dream. 
Still  from  the  hurrying  train  of  life  fly  backward  far  and  fast 
The  milestones  of  the  fathers^  the  landmarks  of  the  past** 

Our  profession  has  caught  the  impetus,  and  we,  too,  are 
hastening  away  from  the  landmarks  of  the  past 

It  is  well,  in  the  multitude  of  improvements  suggested 
to  us,  that  we  should  cultivate  the  conservatism  of  which 
Marshall  was  so  conspicuous  an  example. 
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STATE  OP  GEORGIA." 

In  commemoration  of  the  accession  of  Chief  Justice 
Marshall  to  the  United  States  Supreme  Court  b^ich,  a 
meeting  was  held  in  Georgia,  in  the  Capitol  at  Atlanta, 
on  February  4, 1901.  A  large  number  of  members  of 
the  Bar  from  different  portions  of  the  State  gathered 
in  the  Supreme  Court  room  at  eleven  o'clock,  where, 
headed  by  the  judges  of  the  Supreme  Court  and  the  offi- 
cers of  the  Georgia  Bar  Association,  they  proceeded  to 
the  Hall  of  the  House  of  Bepresentatives.  There  were 
present  Chief  Justice  Simmons,  Presiding  Justice  Lump- 
kin, Justices  Little,  Cobb,  Fish  and  Lewis,  Judge  W.  T. 
Kewman  of  the  United  States  District  Court,  the  judges 
of  the  Superior  and  City  Courts  of  Atlanta,  and  a  large 
number  of  men,  women  and  students  in  the  schools  of 
the  city.  Chief  Justice  Simmons  called  the  assemblage 
to  order,  after  which  Attorney-General  Terrell  stated  the 
occasion  and  purpose  of  the  gathering  and  announced  the 
programme  of  the  exercises. 

Hon.  H.  Warner  Hill,  President  of  the  Georgia  Bar 
Association,  addressed  the  court  as  follows: 

Address  of  H.  Warner  Hill. 
Of  the  three  great  departments  perhaps  the  most  Im- 
portant  of  our  government  is  the  Judicial.    It  stands  as 

1  The  proceedings  in  this  State  were  published  in  pamphlet  form, 
with  the  foUowing  title:  **  Addresses  before  the  Supreme  Court  of 
Georgia  in  honor  of  the  centennial  of  the  accession  of  John  Marshall 
to  the  Bench  as  Chief  Justice  of  the  United  Statea  Under  the  au- 
spices of  the  Georgia  Bar  Association.  Atlanta,  Ga.:  The  Franklin 
Printing  and  Publishing  Ca,  1901" 
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a  great  bulwark  of  the  rights  and  liberties  of  the  people 
against  invasion  of  those  rights  and  attack  from  any 
source.  Congress  can  pass  and  the  President  approve  a 
proposed  law,  bnt  it  is  for  the  highest  coart  in  the  land 
to  say  whether  it  is  of  living  force.  TSo  provision  of  the 
Constitution  of  the  United  States  is  so  potent  in  preserv- 
ing the  liberties  of  the  people  as  the  one  creating  the 
Supreme  Court  Composed  originally  of  six,  now  nine, 
members,  this  august  tribunal  has,  as  a  rule,  had  for 
its  judges  men  of  great  legal  learning  and  character. 
From  John  Jay,  its  first  Chief  Justice,  who  was  appointed 
by  Washington  in  1789,  to  the  present  time,  it  has  al- 
ways been  a  great  court  and  composed  of  great  jurists. 
Mr.  Garland,  the  Attomey-Generat  under  Mr.  Cleveland, 
in  his  book  of  reminiscences  says:  ^^It  is  the  anchor — 
and,  not  to  mix  metaphors  too  freely — the  safety-valve  of 
our  government"  He  places  the  general  estimate  upon  it 
when  he  says:  "It  is  a  great  court,  great  in  its  concep- 
tion, in  its  make-up  and  in  its  jurisdiction." 

Ey  common  consent  the  greatest  genius  who  ever  pre- 
sided over  this  august  tribunal,  and  made  it  largely  what 
it  was  and  is,  was  the  immortal  Chief  Justice  whose 
memory  we  to^ay  meet  to  commemorate.  John  Mar- 
shall is  perhaps  the  most  illustrious  of  all  the  great  judges 
connected  with  American  jurisprudence.  His  career  was 
a  most  remarkable  one.  Bom,  as  every  lawyer  knows, 
at  Qermantown,  Fauquier  county,  Virginia,  September 
24,  1755,  he  died  in  Philadelphia  on  the  6th  day  of 
July,  1885.  Beginning  life  as  an  ofScer  in  the  army,  he 
served  first  as  lieutenant,  then  as  captain,  in  the  American 
Bevolution,  and  saw  active  service  at  Brandy  wine,  Mon- 
mouth, Stony  Point  and  Germantown,  and  was  with 
Washington  at  Yalley  Forge.    But  he  was  destined  for 
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a  lawyer  and  not  a  soldier;  and  being  admitted  to  the 
bar  in  1781,  after  attending  lectures  under  Gleorge  Wythe, 
afterwards  Chancellor  Wythe,  at  William  and  Mary  Col- 
lege, was  soon  thereafter  chosen  to  a  seat  in  the  legisla- 
ture of  Virginia  in  1782,  where  he  remained  as  an  active 
and  leading  spirit  for  some  time.  Besigning  his  seat,  he 
resumed  the  practice  of  his  chosen  profession  at  Rich- 
mond, with  marked  success  and  ability. 

Being  tendered  the  positions  of  Attorney-Gtoneral  and 
Minister  to  France  by  Washington,  he  declined  both,  but 
afterwards  served  as  special  envoy  to  France  in  1798. 
In  1799  he  was  elected  to  Congress,  and  later  served  as 
Secretary  of  War  and  of  State.  His  chief  glory  was 
achieved  while  on  the  Bench  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  to  which  posi- 
tion he  was  appointed  by  President  Adams  just  as  the 
nineteenth  century  was  being  ushered  in,  on  the  31st 
day  of  January,  1801,  and  qualified  on  the  4th  day 
of  February  one  hundred  years  ago  Unlay,  and  for 
thirty-four  years  this  great  man,  soldier,  lawyer,  legis- 
lator, minister,  diplomat,  historian  and  delegate  in  the 
convention  of  Virginia,  met  every  obligation  which  de- 
volved upon  him  to  the  eminent  satisfaction  of  his  friends 
and  the  admiration  of  the  entire  country.  Appointed  to 
the  position  of  Chief  Justice  in  the  infancy  of  our  judicial 
system,  when  only  forty-six  years  of  age,  it  was  his  pride 
and  glory  to  develop  it,  until  it  took  rank  with  the  first 
courts  of  earth.  His  career  as  Chief  Justice  is  dis- 
tinguished for  the  length  of  his  service  and  the  impar- 
tiality and  ability  with  which  he  presided.  His  decisions 
in  such  cases  as  Marbury  v.  Madison,  1  Cranch,  137; 
Sturges  V.  Crowninshield,  4  Wheat.  122;  McCuUoch  v. 
Maryland,  4  Wheat.  316;  Dartmouth  College  t^.  Wood- 
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ward,  4  Wheat.  618,  and  Gibbons  v.  Ogden,  9  Wheat.  1- 
240,  will  forever  remain  imperishable  monaments  of  his 
legal  wisdom  and  learning  and  interpretation  of  consti- 
tutional law.  If  time  permitted  it  would  be  interesting 
to  review  these  celebrated  cases,  but  one  extract  will  suf- 
fice to  show  his  reverence  for  the  law  and  the  Constitu- 
tion. 

In  the  case  of  Marbury  v,  Madison,  where  the  President 
of  the  United  States  had  issued  a  commission  to  a  justice 
of  the  peace  in  the  District  of  Columbia,  but  which  was 
withheld  from  him,  although  it  had  been  signed  and  the 
great  seal  of  the  United  States  attached,  Marshall  said : 
"  The  very  essence  of  civil  liberty  certainly  consists  in 
the  right  of  every  individual  to  claim  the  protection  of 
the  laws  whenever  he  receives  an  injury.  One  of  the  first 
duties  of  government  is  to  afford  that  protection.  In 
Great  Britain  the  king  himself  is  sued  in  the  respectful 
form  of  a  petition,  and  he  never  fails  to  comply  with  the 
judgment  of  the  court.  The  government  of  the  United 
States  has  been  emphatically  termed  a  government  of 
laws  and  not  of  men.  It  will  certainly  cease  to  deserve 
that  appellation  if  the  laws  furnish  no  remedy  for  the 
violation  of  a  vested  legal  right.  It  is  not  entirely  un- 
worthy of  observation,  that,  in  declaring  what  shall  be 
the  supreme  law  of  the  land,  the  Constitution  itself  is 
first  mentioned ;  and  not  the  laws  of  the  United  States 
generally,  but  those  only  which  shall  be  made  in  pur- 
suance of  the  Constitution  have  that  rank." 

Naturally  of  a  judicial  temperament,  he  never  became 
a  partisan,  but  adhered  strictly  to  the  law  as  applicable 
to  the  case  at  bar  without  respect  to  who  the  parties  or 
counsel  were. 
Vol.  II— 8 
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^^In  the  discharge  of  his  high  daties,"  says  a  distin- 
guished writer,  ^^  there  was  so  much  gentleness,  modesty 
and  simplicity  united  with  such  depth  and  compass  of 
mind,  that  the  profession  loved  him'quite  as  much  as  they 
admired  and  respected  him.  His  demeanor  on  the  bench 
was  a  model  of  judicial  dignity  and  courtesy.  Whether 
the  counsel  was  eminent  or  comparatively  little  known, 
he  listened  with  the  same  attention,  patience  and  respect.'^ 
*'  He  was  endowed  by  nature,"  says  Mr.  Binney,  "  with  a 
patience  that  was  never  surpassed  —  patience  to  hear  that 
which  he  knew  already,  that  which  he  disapproved,  that 
which  questioned  himself.  When  he  ceased  to  hear  it 
was  not  because  his  patience  was  exhausted,  but  because 
it  ceased  to  be  a  virtue." 

While  a  great  judge  in  all  the  branches  of  the  law,  his 
most  enduring  fame  and  pre-eminence  was  in  expound- 
ing the  Constitution.  When,  in  1801,  Marshall  took  his 
seat  upon  the  Supreme  Bench,  this  republic  was  in  its 
infancy  and  largely  an  experiment.  What  the  Consti- 
tution was  and  meant  had  never  been  declared  by  the 
highest  courts  of  the  land.  But  as  early  as  1805,  Mar- 
shall declared  that  ^^  the  United  States  for  many  impor- 
tant purposes  form  a  single  Nation.  The  States  are  con- 
stituent parts  of  the  United  States."  He  promulgated 
the  rule  that  '^  neither  a  strict  nor  a  liberal  interpreta- 
tion, but  the  plain  meaning  of  the  words,  should  govern  " 
in  the  construction  of  the  Constitution  of  the  United 
States.  Being  called  upon  so  early  in  our  judicial  history 
to  expound  the  Constitution  on  so  many  questions,  and 
having  discharged  that  important  trust  so  ably  and  well, 
it  was  fitting  that  he  should  have  been  called  the  ^Tather  of 
the  Constitution."  It  has  been  well  said  that  '^  Marshall 
found  the  Constitution  paper  and  made  it  power;  he 
found  it  a  skeleton,  and  clothed  it  with  flesh  and  blood." 
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In  his  ^^  Lives  and  Times  of  the  Chief  Justioes,"  Mr.  Flan- 
ders observes  that  in  his  reasoning  the  great  jurist  "  pro- 
ceeded onward  to  his  conclusions.  He  did  not  incumber 
himself  nor  embarrass  others  with  a  mass  of  authorities. 
Discerning,  as  if  by  intuition,  the  principle  upon  which 
the  decision  must  depend,  he  did  not  look  for  cases  either 
to  illustrate  or  support  it.  Witness  his  judgment  in  the 
Dartmouth  College  case.  In  truth,  however,  on  questions 
of  constitutional  law,  there  were  no  precedents  to  guide 
him.  He  was  necessarily  obliged  to  rely  on  the  native 
strength  of  his  mind ;  and  it  is  here  that  his  unrivaled 
penetration,  his  powers  of  analysis  and  combination  are 
most  conspicuously  displayed.  In  acquisitions,  in  various 
legal  knowledge,  he  has  been  surpassed  by  others,  but 
for  grasp  of  intellect  and  profoundness  of  judgment, 
where  shall  we  look  for  his  equal?  He  was  less  depend- 
ent on  mere  learning  than  others,  for  so  distinguishing 
were  his  faculties,  and  so  exquisite  his  penetration,  that 
he  unfolded  the  original  principles  which  lie  at  the  very 
foundations  of  the  law." 

Coming  upon  the  bench  in  its  infancy,  when  less  than 
one  hundred  decisions  had  been  rendered  by  his  prede- 
cessors, it  devolved  upon  this  young  jurist  ^^  to  lay  the 
foundations  and  rear  a  framework  of  a  new  kind  of  juris- 
prudence in  which  the  matters  of  litigation  are  enlarged 
to  include  the  most  profound  questions  of  statesmanship 
and  the  very  structure  and  powers  of  government  itself." 
That  he  laid  the  foundations  broad  and  deep,  wisely  and 
well,  and  builded  a  judicial  structure  that  will  stand  the 
test  of  time,  his  judicial  opinions  covering  a  period  of 
over  a  third  of  a  century  surely  attest. 

Such  a  man  would  have  been  great  and  attained  dis- 
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tinction  in  any  vocation  of  life,  bnt  Marshall,  while  he 
could  and  would  have  achieved  success  as  a  statesman 
had  he  remained  in  political  life,  built  well  an  imperish- 
able monument  in  the  decisions  he  left  behind  during 
his  long  and  eventful  career,  and  in  his  ^^  History  of 
Washington,"  and  his  "  History  of  the  Colonies." 

Chief  Justice  Fuller  has  said  of  him  that^^n  mere 
learning  he  has  been  surpassed  by  some,  but  in  pure  rea- 
soning by  none."  It  is  related  that  at  the  conclusion  of 
the  delivery  of  one  of  his  logical  and  unanswerable  opin- 
ions Marshall  added:  ^* These  seem  to  me  to  be  the  con- 
clusions to  which  we  are  conducted  by  reason  and  the 
law.  Brother  Story  will  furnish  the  authorities."  In 
studying  the  life  and  character  of  Marshall,  especially 
his  judicial  career,  one  is  led  irresistibly  to  the  conclusion 
that  there  was  strongly  implanted  within  him  a  desire  to 
base  every  legal  conclusion  upon  the  principles  of  sound 
law,  justice  and  right.  He  sought  that  which  is  the  ob- 
ject of  every  legal  investigation  —  the  truth ;  and  usually 
found  it.  When  he  stated  the  facts  of  a  case  in  his  simple 
but  strong  way,  the  natural  conclusion  followed  as  cer- 
tainly as  any  demonstration  in  mathematics.  This  in- 
tuition, or  art  of  reasoning,  if  you  prefer,  scores  a  great 
advantage  in  a  judge  seeking  for  the  true  light.  This 
God-given  talent  Marshall  possessed  in  the  highest  de- 
gree. 

At  an  earlier  period  of  our  judicial  history,  Marshall 
was  often  compared  with  Story  and  Taney  by  those  who 
saw  in  the  latter  points  of  excellence  over  those  of  the 
former;  and  while  it  may  be  admitted  that  Story  was 
more  learned^  it  is  believed  that  in  view  of  the  great  crises 
in  our  judicial  and  national  history  through  which  the 
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former  passed,  and  probably  averted  in  a  measure  by  his 
exposition  of  onr  fundamental  law  in  a  perilous  period 
of  our  infancy,  impartial  history  will  accord  him  a  higher 
rank  in  judicial  eminence  than  either  of  the  others  have 
been  able  to  attain.  As  Americans  we  are  proud  of  them 
all,  bat  as  Americans  far  removed  from  the  jealousies  al- 
ways existing  when  the  participants  are  on  or  near  the 
scene  of  action,  it  must  be,  and  I  believe  is,  conceded,  that 
Marshall  reached  the  highest  point  upon  the  mountain 
range  of  judicial  distinction  and  greatness  ever  attained 
by  an  American  judge. 

Indeed,  his  contemporary  and  colleague,  the  great  and 
learned  Story  himself,  paid  this  among  other  tributes  to 
his  chief:  "Enter  but  that  hall  and  you  saw  him  listen- 
ing with  a  quiet,  easy  dignity  to  the  discussions  at  the 
Bar;  silent,  serious,  searching;  with  a  keenness  of  thought 
which  sophistry  could  not  mislead  or  error  conf  ase  or  in- 
genuity delude;  with  a  benignity  of  aspect  which  invited 
the  modest  to  move  on  with  confidence;  with  a  conscious 
firmness  of  purpose  which  repressed  arrogance  and  over- 
awed declamation.  You  heard  him  pronounce  the  opin- 
ion of  the  court  in  a  low  but  modulated  voice,  unfolding 
in  luminous  order  every  topic  of  argument  and  measnr- 
ing  its  value,  until  you  felt  yourself  in  the  presence  of 
the  very  oracle  of  the  law."  Story  also  said  that  "next 
to  Washington,  he  stands  the  idol  of  all  good  men.  And 
who  so  well  deserves  it?" 

As  already  intimated,  Marshall  was  exceptionally 
learned  and  strong  in  his  interpretation  of  the  Consti- 
tution. It  has  been  said  that  to  pay  a  tribute  to  Mar- 
shall is  to  write  a  history  of  American  constitutional  law. 
His  decisions  are  the  embodiment  of  clearness,  logic,  rea- 
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son  and  law,  and  will  live  and  be  qnoted  as  long  as  there 

are  coarts  of  law  and  jnstice. 

''As  in  the  heavens  the  nrns  diTine^ 
Of  golden  light,  forever  shine  — 
Though  clouds  may  darken,  storms  may  lagOi 
Th^il  still  shine  on  from  age  to  aga" 

Mr.  Wirt,  the  great  orator,  lawyer  and  statesman,  has 
said  of  this  extraordinary  man  that  ^^  he  possesses  one 
original  and  almost  snpematnral  faculty,  the  faonlty  of 
developing  a  subject  by  a  single  glance  of  his  mind,  and 
detecting  at  once  the  very  point  on  which  a  controversy 
depends.  No  matter  what  the  question,  though  ten  times 
more  knotty  than  Hhe  gnarled  oak,'  the  lightning  of 
heaven  is  not  more  rapid  or  more  resistless  than  his  as- 
tonishing penetration.  Nor  does  the  exercise  of  it  seem 
to  cost  him  an  effort;  on  the  contrary,  it  is  as  easy  as 
vision.  I  am  persuaded  that  his  eyes  do  not  fly  over  a 
landscape  and  take  in  its  various  objects  with  more 
promptitude  and  facility  than  his  mind  embraces  and 
analyzes  the  most  complex  subject." 

One  notable  characteristic  of  this  truly  great  Ameri- 
can, as  indeed  it  is  of  most  great  men,  was  his  simplicity 
of  manners,  habits  and  form  of  expression.  Although  not 
a  college  graduate,  the  most  abstruse  and  complex  ques- 
tions of  law  and  fact  were  stated  by  him  with  such  clear- 
ness and  precision,  and  yet  in  strong  but  simple  forms  of 
expression,  that  what  seemed  complex  was  made  to  ap- 
pear simple  and  plain. 

Many  incidents  of  his  simplicity  of  character  have  been 
told  and  are  familiar  to  every  reading  American,  but 
none  perhaps  shows  forth  the  simple  faith  of  this  great 
Chief  Justice  more  strikingly  than  the  fact  that  .he  never 
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retired  at  night  to  rest  after  the  toils  of  the  day  were 
over  without  repeating  the  simple  lines  taught  him  by 
his  mother  when  a  child,  beginning:  ^^Now  I  lay  me 
down  to  sleep."  What  simple,  yet  sublime  faith,  and  the 
power  of  a  mother^s  influence  over  the  mind  and  char- 
acter of  her  children,  even  when  they  have  grown  into 
manhood's  estate,  and  occupy  the  first  positions  in  the 
republic  I 

Many  personal  incidents  of  his  life  which  illustrate  his 
character  are  recorded,  and  which  no  doubt  are  familiar 
to  most  Georgians. 

Our  great  Chief  Justice  was  a  very  religious  man.  On 
one  occasion  he  was  riding  through  his  native  State  of 
Virginia  in  a  gig — a  vehicle  much  used  in  those  days — 
and  before  reaching  his  destination  he  stopped  for  the 
night  at  a  ^^  tavern."  One  shaft  of  his  gig  had  been  broken 
and  tied  with  a  hickory  withe,  and  his  shabby  personal 
appearance  gave  every  indication  of  a  plain  countryman. 
At  the  hotel  were  stopping  other  guests,  and  among  them 
several  young  lawyers.  Seated  around  the  office  the  dis- 
cussion soon  turned  upon  the  Christian  religion,  and  one 
of  the  young  lawyers,  evidently  from  his  argument  an 
atheist,  was  getting  the  better  of  his  fellows.  Turning 
finally  to  Marshall,  who  was  unknown  to  the  company, 
with  an  air  of  triumph,  he  asked  of  the  '^  old  man  "  what 
he  thought  of  such  things.  "  If,"  said  an  eye-witness,  ^^  a 
flash  of  lightning  had  struck  in  their  midst  from  a  clear 
sky,  it  would  not  have  been  more  startling  than  the  ^old 
man's'  reply.  They  listened  spell-bound  for  an  hour  as 
the  great  Chief  Justice  talked  of  the  Christian  religion 
as  learnedly  as  if  expounding  some  great  constitutional 
question.  Imagine  the  surprise  of  the  young  lawyers 
when  they  found  that  the   eloquent  and  learned  but 
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homely  'old  man'  waa  the  great  Ohief  Justice  of  the 
United  States." 

Few  judges  have  ever  presided  for  a  longer  period 
than  Marshall.  During  his  long  incumbency  of  thirty- 
four  years,  England  had  within  that  time  four  Chief  Jus- 
tices in  the  persons  of  Kenyon,  EUenborough,  Tenterden 
and  Denman,  and  four  Lord  Chancellors,  Eldon,  Erskine, 
Lyndhurst  and  Brougham.  And  he  was  Chief  Justice 
during  the  administration  of  six  of  our  most  distinguished 
Presidents,  namely:  John  Adams,  Thomas  JefFerson, 
James  Madison,  James  Monroe,  John  Quincy  Adams  and 
Andrew  Jackson. 

Marshall  had  many  and  varied  characteristics.  In  his 
private  life  he  was  pure,  plain  and  simple;  in  personal 
appearance,  tall,  lean,  awkward  and  ungainly;  a  sincere 
Christian,  an  amiable,  true  friend.  His  domestic  life  was 
an  ideal  one.  The  death  of  his  wife  in  1881,  to  whom 
he  was  fondly  attached,  was  a  great  blow,  and  he  never 
fully  recovered  from  the  shock.  When  speaking  of  her 
afterwards  to  his  friend  Story,  this  great  and  strong  man 
wept  like  a  child.  As  a  jurist  he  was  profound  and  wise ; 
always  aimed  at  '^  strength  "  and  attained  it.  His  decis- 
ions are  models  of  simplicity,  wisdom,  strength,  justice, 
reason,  logic  and  the  law;  and  it  is  amazing  with  what 
apparent  ease  his  keen  analysis  could  make  plain  the  most 
difficult  problems. 

Considering  his  great  achievements  and  spotless  char- 
acter, the  lofty  example  he  set  posterity  in  private  and 
public  life,  it  is  eminently  fit  and  proper  in  the  beginning  ' 
of  this  new  century  —  on  the  centennial  anniversary  of 
his  accession  to  the  bench  —  that  we  meet  in  this  temple 
of  justice  and  do  honor  to  his  memory  as  it  is  being  done 
throughout  the  nation.    Wherever  the  English  language 
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18  spoken  and  American  jnrisprudenoe  is  studied  and 
known,  the  name  of  Marshall  will  shine  in  the  legal  firma- 
ment)  luminons  as  the  stars  in  an  unclouded  night,  and 
be  cherished  and  revered  in  the  hearts  of  Americans,  for 
his  purity  of  life  and  integrity  of  character,  his  states- 
manship and  pre-eminent  legal  attainments.  History  will 
perpetuate  his  memory  and  fame,  and  accord  him  a  place 
among  the  great  of  earth,  but  history  alone  is  not  neces- 
sary to  perpetuate  it^  for  the  remembrance  of  his  great- 
ness and  goodness  will  linger  and  live  always  in  the  hearts 
of  the  American  people. 

Burton  Smith,  member  of  the  John  Marshall  Day  Com- 
mittee of  the  American  Bar  Association,  addressed  the 
€Ourt|  in  part,  as  follows: 

Address  of  Burton  Smitlu 

When,  one  hundred  years  ago  tonlay,  the  solemn  oath 
of  oflSce  was  taken  by  the  fourth  Chief  Justice,  John  Mar- 
shall, he  found  a  written  Constitution  to  be  construed,  and 
a  nation  whose  future  was  dependent  on  that  construc- 
tion. I  say  he  found  a  nation  whose  future  was  depend- 
ent on  that  construction ;  this  is  scarcely  true:  he  found 
what  might  become  a  nation,  but  what  was  then  a  heter- 
ogeneous mass  of  antithetical  peoples,  loosely  held  by  a 
feeble  bond. 

Marshall's  father  was  a  man  of  education  and  reading, 
and  under  him  the  future  Chief  Justice  read  thoroughly^ 
and  deeply  the  great  classics  of  English  and  Roman  lit- 
erature; this  in  itself  was  a  liberal  education.  But  while 
a  man  of  the  people,  he  was  also,  like  Washington  and 
Madison,  an  intense  believer  in  the  necessity  of  strength- 
ening the  central  government.    He  believed  that  if  this 
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country  should  ever  fall  it  would  not  be  through  the  tyr- 
anny  of  the  National  Government^  but  through  bonds  so 
loose  that  States  would  draw  away. 

Upon  the  threshold  he  met  the  paramount  issue  which 
has  made  his  reign  upon  the  bench  famous  and  a  power 
for  all  time.  It  was,  '^  Maintain  the  authority  of  the  Fed- 
eral  Government." 

The  first  great  constitutional  case  decided  by  Marshall 
was  that  of  Marbury  v.  Madison.    .    .    . 

An  epoch  in  the  world's  history  I  The  highest  court  in 
the  land  asserts  and  exercises  the  right  to  declare  void  a 
law  passed  by  the  highest  legislative  body  in  the  land,  by 
the  very  law-makers  who  placed  the  judges  of  the  court 
upon  the  bench.  A  bulwark  of  liberty  and  civilization^ 
towering  above  all  others  erected  by  the  Anglo-Saxon 
race !  While  this  act  was  considered  by  President  Jeffer- 
son a  defiance  of  the  executive  and  legislative  branches 
of  the  government,  the  remarkable  fact  remains  that,  al- 
though Jefferson  and  Marshall  were  open,  mutual  oppo- 
nents —  personal  and  political, — and  neither  made  any  ef- 
fort to  conceal  it^  nevertheless  the  first  enunciation  by  the 
Supreme  Court  of  its  right  to  declare  an  act  of  Congresa 
void  constituted  a  refusal  to  interfere  with  Jefferson  in 
his  administration  of  the  government. 

But  while  Marshall  never  hesitated  to  hold  void  an  act 
which  he  deemed  unconstitutional,  it  must  not  be  thought 
that  he  approached  these  questions  with  any  feeling  of 
passion  or  prejudice.  In  an  opinion  he  says:  '^  The  quefr^ 
tion  whether  a  law  be  void  for  its  repugnance  to  the  Con- 
stitution is  at  all  times  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in 
a  doubtful  case.  But  the  court,  when  impelled  by  duty 
to  render  such  judgment,  would  be  unworthy  of  its  sta- 
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tion  could  it  be  unmindful  of  the  solemn  obligations  whiok 
that  station  imposes."  Such  language  as  he  uses  here, 
and  in  other  oases,  shows  him  to  have  been  deeply  im- 
pressed with  the  gravity  and  solemnity  of  constitutional 
issues.    .    •    . 

A  striking  illustration  of  the  continued  difference  ia 
opinion  on  the  question  of  Federalism  was  shown  recently 
at  a  discussion  of  the  celebration  of  this  day.  A  number 
of  gentlemen  were  present  and  two  distinguished  jurists 
of  this  State  expressed  their  opinion  of  Marshall.  One 
said,  ^^  Marshall's  opinions  made  him  an  enemy  of  the 
Constitution  and  the  nation,  and  his  decisions  destroyed 
one  and  sought  to  destroy  the  other."  The  other  jurist 
replied,  "Without  Marshall  there  would  have  beea 
neither  Constitution  nor  nation;  he  preserved  the  Con- 
stitution and  made  the  nation  possible."  Whatever  wo 
may  think  of  Marshall's  construction  of  the  Constitu* 
tion,  this  much  is  true:  we  are  to-day  living  under  thai 
construction.  From  the  necessary  results  of  that  coi^ 
struction  there  was  no  appeal  save  to  the  sword.  That 
appeal  was  tried  from  '61  to  '65,  and  the  decision  is  final 
and  irrevocable.  Nor  did  Marshall  ever  extend  the 
powers  of  the  Federal  court  to  invasions  of  private 
rights.  He  was  deeply  imbued  with  the  necessity  of  a 
strong  government,  and  believing  that  the  forces  in  our 
Union  possessed  far  more  centrifugal  than  centripetal 
power,  and  believing  also  that  the  Constitution  was  in- 
tended to  furnish  the  centripetal  and  counteract  the  cen- 
trifugal, he  unwaveringly  and  in  all  cases  stood  by  his 
convictions  and  maintained  them  in  spite  of  all  opposi- 
tion, even  though  opposition  often  came  in  later  days 
from  the  allies  and  friends  of  his  youth,  and  even  though 
towards  the  last  the  gallant  band  that  had  labored  with 
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him  in  the  framing  of  the  Constitution  dropped  away  in 
deathy  nntil  those  who  still  thought  with  him  seemed 
but  a  handful. 

He  possessed  a  calm,  clear,  penetrating,  well-trained, 
accurate  intellect;  intense  devotion  to  what  he  thought 
was  right;  a  fixed  conviction  of  the  needs  of  the  grow- 
ing nation;  placid  indifference  to  public  opinion  and  to 
fame;  utter  fearlessness,  mental,  moral  and  physical; 
and  close,  passionless,  remorseless  logic.  These  made 
him  the  great  Chief  Justice. 

The  gentleness  and  beauty  of  Marshall's  private  life 
and  character  is  a  theme  to  which  the  mind  turns  fondly 
from  his  stern  judicial  career.  He  grew  up  in  a  happy 
home.  As  a  boy,  he  was  an  affectionate  and  gentle 
brother,  a  dutiful  and  respectful  son.  Possessed  of  in- 
inite  reverence  for  woman,  seeing  in  her  the  compan- 
ion, the  friend  of  man,  his  superior  in  moral  and  religious 
sentiment,  Marshall  looked  with  contempt  upon  the 
scoffs  and  sneers  directed  against  her  by  the  cynics  and 
weaklings  of  his  own  sex.  His  domestic  life  was  singu- 
larly happy,  for  he  married  in  early  manhood  a  devoted 
and  adored  helpmeet  — 

''With  whom  for  more  than  forty  years  his  Ufe  in  golden  sequence 
ran. 
She  with  all  the  charm  of  woman,  she  with  all  the  breadth  of 
man*" 

From  his  children  Marshall  received  respect,  obedience 
and  affection;  to  them  he  gave  affection,  counsel  and 
example. 

The  American  Bar  Association,  a  non-political  body 
of  lawyers,  has  called  this  day  to  the  attention  of  the 
American  bench,  bar  and  people,  because  we  are  living 
nnder  John  Marshall's  construction  of  the  Constitution, 
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and  because  Marshall  himself,  in  his  life  and  character, 
presents  a  noble  object  for  stadj  and  imitation.  And 
to-day  the  Supreme  Court  of  Georgia,  the  Supreme  Court 
of  the  United  States,  and  the  courts  of  almost  every  State 
in  the  Union,  the  public  schools,  law  schools  and  colleges 
of  the  nation,  are  exhibiting  to  old  and  young  the  in- 
spiring example  of  his  noble  career. 

B.  F.  Abbott,  President  of  the  Atlanta  Bar  Associa- 
tion, addressed  the  court  substantially  as  follows: 

Address  of  B.  F.  Abbott. 

The  Bar  of  Atlanta  greets  the  Judges  of  the  Supreme 
Court,  the  Judge  of  the  United  States  District  and  Cir- 
cuit Court,  the  Judges  of  the  Superior  Courts,  the  Judges 
of  the  City  Court,  and  the  distinguished  President  of  the 
Georgia  Bar  Association  —  ladies  and  gentlemen  present, 
and  especially  the  one  hundred  and  fifty  representatives 
of  the  Girls'  High  School,  all  of  whom  have  graced  this 
occasion  with  their  presence  and  joined  in  the  observ* 
ance  of  this  anniversary.  For  the  first  time  in  the  his- 
tory of  the  Bepublic  has  the  legal  profession  observed 
the  anniversary  of  the  elevation  to  the  Supreme  Bench 
of  any  of  its  judges.  The  movement  looking  to  the  cel- 
ebration of  this  day,  originating  as  it  did  in  the  Amer- 
ican Bar  Association,  has  met  a  ready  response  from  the 
Bar  in  all  portions  of  the  country. 

The  ceremonies  of  this  day  are  not  alone  significant 
because  the  name  of  John  Marshall  is  honored,  but  it  has 
a  wider  and  more  far-reaching  effect  in  that  we  do  honor 
to  the  law  and  to  its  supremacy,  as  the  conserving  and 
preserving  power,  which  defends  and  protects  the  life, 
the  liberty,  and  the  property  of  the  citizen.  It  is  to  the 
law  and  its  due  administration  that  we  confidently  look 
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for  the  preservation  of  these  inestimable  benefits.  We 
do  honor,  also,  to  the  legal  profession — that  force  which, 
in  all  ages  of  enlightened  civilization,  has  been  placed  in 
the  forefront,  not  only  in  the  administration  of  the  law, 
bnt  in  the  making  and  execution  of  the  law. 

John  Marshall  was  placed  at  the  head  of  the  Federal 
Judiciary  one  hundred  years  ago  to4ay. 

It  would  not  be  appropriate,  nor  have  I  the  time  in 
this  presence,  to  indulge  in  any  extended  notice  of  the 
life  and  character  of  this  remarkable  man.  It  is  not 
necessary. 

The  impartial  student  of  history  will,  no  doubt,  admit 
that  John  Marshall  was  one  of  the  greatest  lawyers  of 
modern  times.  No  man  connected  with  the  Federal  Ju- 
diciary has  so  indelibly  impressed  thereon  the  stamp  of 
bis  individuality,  learning  and  ability.  Oast  in  that 
heroic  mould  which  prepares  for  great  labor  and  re- 
sponsibility, he  came  into  the  full  tide  of  official  activity 
at  a  time  which  accentuated  his  greatness  and  usefulness 
in  civic  affairs.  For  breadth  of  mind,  vigor  and  clear- 
ness of  thought,  acute  perception  of  legal  principles,  for 
fathoming  the  depths  of  great  and  difficult  questions  and 
stating  the  results  of  his  investigations  in  terse  and  vig- 
orous English,  he  stands  without  a  superior  among  the 
lawyers  of  this  or  any  other  country. 

Nature  made  Marshall  great.  He  had  not  the  advan- 
tage of  a  liberal  education.  He  was  largely  self-taught. 
Drilled  in  the  school  of  varied  experience,  first  as  a  soldier, 
then  as  a  lawyer,  legislator,  member  of  Congress,  minister 
to  France,  Secretary  of  State,  and,  lastly.  Chief  Justice,  this 
enabled  him  to  acquire  an  intimate  knowledge  of  men  as 
well  as  the  law.  He  was  born  to  be  a  leader  in  the  law  — 
to  lead  the  way  over  theretofore  untraversed  ground.  He 
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^as,  perhaps,  the  most  active  foroe  among  the  delegates 
in  bringing  about  the  ratification  of  the  Federal  Constitu- 
tion by  the  Convention  of  the  State  of  Virginia.  He 
seems  to  have  had  a  peculiar  knowledge  of  the  science 
and  practical  structure  of  government  as  well,  and  this 
enabled  him  to  use  his  great  powers  with  the  facility  that 
few  others  could  have  done. 

He  belonged  to  a  school  of  politicians  and  aflSliated  with 
the  party  of  which  Washington  was  the  acknowledged 
head.  That  party  was  opposed  by  that  other  great  polit- 
ical party  under  the  scarcely  less  distinguished  leader- 
ship of  Jefferson.  While  political  conflicts  then,  as  now, 
were  not  without  bitterness  and  rancor,  no  word  of  sus- 
picion was  ever  uttered  against  him  as  a  man,  nor  was  his 
political  integrity  ever  challenged;  and  all,  of  whatever 
shade  of  political  opinion,  accorded  to  him  that  best  meed 
of  all  praise  —  honesty  and  integrity  of  purpose.  It  was 
under  these  conditions  that  his  character  shone  with  pe- 
culiar luster. 

At  the  time  of  his  elevation  to  the  Bench  the  Constitu- 
tion was  comparatively  new.  It  was  still  more  or  less  an 
experiment,  and  many  difficult  and  grave  questions  were 
constantly  being  brought  before  the  court  for  a  decision. 
His  labors  in  the  construction,  adjustment  and  application 
of  the  provisions  of  that  great  instrument  to  the  condi- 
tions then  existing  were  far  more  important  and  exten- 
sive than  those  of  any  other  man  on  the  Supreme  Bench. 

His  understanding  of  the  subject  was  broadened  and 
quickened  by  careful  study  of  its  provisions  bestowed 
whilst  he  was  a  member  of  the  Virginia  Convention,  and 
in  which  body  some  of  his  ablest  speeches  were  delivered. 
It  was  Marshall  more  than  any  other  man  who  shaped  and 
moulded  judicial  opinion  on  constitutional  law,  and  turned 
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it  into  grooyee  from  which  it  has  never  been  diverted. 
However  much  some  may  have  differed  with  him  in  hia 
doctrine  of  Federal  supremacy,  and  that  difference  was 
wide  and  radical,  nothing  has  ever  tended  to  minimize 
his  great  learning  and  ability. 

It  woald  be  wholly  inappropriate  to  discnss  the  right 
or  the  wrong  of  the  views  held  by  Chief  Justice  Marshall. 
That  field  of  controvery  was  entirely  covered  by  the  great 
leaders  of  both  sides  during  his  term  of  ofiSce  and  sinco. 
The  discussions  upon  the  points  of  difference  on  constitu- 
tional law  in  legislative  halls  and  at  the  forum  would  fill 
many  printed  volumes.  These  discussions  are  useful  now 
only  in  that  they  may  be  considered  a  part  of  the  history 
of  the  times.  Any  one  desiring  to  see  the  opposite  view 
on  an  important  question  of  constitutional  law  to  that 
held  by  Chief  Justice  Marshall  may  consult  with  consid- 
erable profit  the  exhaustive  opinion  of  our  own  Supreme 
Court,  speaking  through  Justice  Benning  in  the  case  of 
Paddleford,  Fay  &  Co.  v.  Mayor  and  Aldermen  of  the 
City  of  Savannah,  to  be  found  in  14  Ga.  438. 

Statesmen  and  soldiers  are  commemorated  in  marble 
and  bronze  as  a  reward  for  wisdom,  patriotism  and  valor, 
but  how  few  of  those  patient  toilers  in  the  judiciary  who 
have  meted  out  to  the  rich  and  the  poor  even-handed  jus^ 
tice  without  favor  or  affection  for  either,  live  in  sculpture 
or  painting  I  For  one,  I  readily  join  in  any  concerted 
movement  to  pay  tribute  to  the  greatest  of  our  dead 
judges  for  their  eminent  and  useful  services  in  the  admin- 
istration of  the  law. 

He  died  in  1835.  Memorial  exercises  were  held  in  the 
Supreme  Court  room  in  the  city  of  Washington,  at  which 
were  the  leading  representatives  of  all  the  departments 
of  the  government.    In  the  city  of  Charleston,  S.  C,  a 
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meeting  of  the  bar  was  held  to  take  saitable  action  in 
reference  to  his  death.  It  was  presided  over  by  Judge 
Lee  of  the  United  States  District  Court  Beantif  nl  reso- 
lutions were  presented  bj  the  Hon.  James  L.  Petigm, 
and  according  to  the  report  of  the  proceedings  were 
'*  eloquently  seconded  by  the  Hon.  Mitchell  Eing."  This 
memorial  is  published  in  10  Peters  Eeports.  I  mention 
this  to  show  the  estimate  placed  by  the  bar  on  Judge 
Marshall  as  a  judge  and  a  lawyer  in  the  South  without 
respect  to  political  opinions,  and  in  the  section  of  the 
Union  where  the  greatest  opposition  was  always  shown 
to  his  views  on  certain  great  constitutional  questions. 

He  truly  magnified  his  office.  When  we  honor  John 
Marshall  we  honor  ourselves  and  the  nation,  we  honor 
the  noble  profession  he  so  splendidly  ornamented  and 
adorned.  His  name  and  fame  should  inspire  the  young 
with  ambition  and  satisfy  the  weary  and  worn  with  their 
noble  profession. 

And  finally,  the  learning  and  genins  of  this  great  man — 
this  rare  American  product  —  will  shed  a  radiance  and 
lustre  on  the  pages  of  our  judicial  history  so  long  as  the 
Constitution  and  the  law  are  the  ruling  forces  in  the  gov* 
emment  of  the  nation. 

Response  of  Presiding  Justice  Lumpkin,  on  Behalf  of  the 

Court. 

A  request  of  Chief  Justice  Simmons  devolves  upon  mo 
the  duty  of  responding  for  the  Supreme  Court  of  Georgia 
to  the  addresses  which  have  been  delivered. 

Their  fulness,  attention  to  detail  and  eloquent  presenta- 
tion of  the  life,  character  and  public  services  of  Chief 
Justice  Marshall  leave  little  to  be  said.  During  the  hun- 
dred years  which  have  elapsed  since  the  4th  day  of  Feb- 
Voull— 9 
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raary,  1801,  the  names  of  many  Americans  have  been  writ- 
ten npon  indestraotible  rolls  of  honor  and  imperishable 
tablets  of  fame.  A  bare  list  of  them  would  make  a  long 
and  glorious  catalogue.  The  briefest  recital  of  their 
achievements  in  statecraft,  in  letters,  in  art,  and  in  arms 
would  fill  volumes.  America  may  well  be  proud  of  the 
men  she  gave  to  the  world  in  the  nineteenth  century.  In 
such  an  age  and  among  such  examples  it  would  be  haz- 
ardous indeed  to  say  that  any  man  stood  above  all  the 
others  pre-eminently  conspicuous;  and  yet  it  may  with 
reasonable  safety  be  asserted  that  no  one  of  all  the  illus- 
trious Americans  who  lived  during  this  period  so  thor^ 
oughly  impressed  his  influence  upon  the  institutions  of 
his  country  as  did  the  great  Chief  Justice. 

He  did  not  make  the  Constitution,  but  he,  more  than 
all  others,  had  a  voice  in  its  construction.  Many  of  its 
controverted  clauses  bearing  upon  the  most  important 
of  governmental  questions  are  to-day  understood  and  en- 
forced as  he  expounded  them.  We  live,  as  has  already 
been  stated,  under  a  fundamental  law  the  meaning  of 
which  Marshall  proclaimed  in  numerous  opinions  deliv- 
ered during  about  a  third  of  a  century  from  his  exalted 
station  as  the  head  of  the  Federal  judiciary.  His  utter- 
ances were  of  more  import,  and  his  power  greater  by  far, 
than  that  of  the  men  who  phrased  the  provisions  of  our 
supreme  organic  law.  Detracting  nothing  from  his  asso- 
ciates, it  is  certainly  the  truth  that  he  was  not  only,  by 
virtue  of  his  title,  in  name,  but,  by  reason  of  his  work, 
in  fact,  the  chief  oracle  of  constitutional  interpretation. 
Without  reference  to  any  other  feature  of  his  judicial 
career,  or  to  his  eminent  services  in  other  branches  of 
public  duty,  all  of  which  have  been  suflBciently  covered 
by  what  has  been  already  said  on  this  occasion,  what 
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higher  place  could  any  man  occupy  in  the  chronicles  of 
a  great  nation  ? 

While  many  whose  opinions  are  entitled  to  the  pro- 
fonndest  respect  have  differed,  and  will  continue  to  differ, 
from  the  doctrines  he  laid  down ,  no  one  has  ever  questioned, 
or  will  ever  question,  the  purity  of  his  soul  or  the  integrity 
of  his  mind.  He  was  morally  upright  and  intellectually 
honest.  His  every  decision  was  steadfastly  true  to  his  con- 
victions of  right.  Not  the  smallest  spot,  the  offspring 
either  of  charge  or  suspicion,  ever  stained  the  snowy  white- 
ness of  the  ermine  he  wore.  It  is,  we  think,  most  becom- 
ing that  the  judiciary  and  the  bar  throughout  this  broad 
land  should  befittingly  commemorate  the  one  hundredth 
anniversary  of  his  accession  to  the  Chief  Justiceship.  It 
was  a  great  and  glorious  day  for  our  highest  court  and 
for  our  country,  when  this  matchless  lawyer,  this  trained 
thinker,  this  noble  patriot,  and,  withal,  this  modest  and 
unselfish  Virginia  gentleman,  became  its  official  head.  'No 
tribunal  has  ever  commanded  more  universal  respect,  no 
jurist  has  ever  stood  higher  in  the  annals  of  legal  history. 

Let  this  present  day  mark  with  pronounced  emphasis 
and  fixedness  of  purpose  the  beginning  of  a  new  era  for 
emulating  his  resplendent  virtues  and  his  grand  career. 
Few,  if  any,  can  ever  equal  his  attainments,  but  each  may 
strive  to  approach  as  closely  as  in  him  lieth  to  the  mag- 
nificent standard  of  judicial  excellence  which  character- 
ized his  work. 

An  appropriate  order  for  preserving  the  record  of  this 
day's  proceedings  will  be  entered  upon  our  minutes. 

Abstract  ftom  the  Minutes  of  the  Court. 
Exercises  were  this  day  held  in  commemoration  of 
the  one  hundredth  anniversary  of  the  accession  of  John 
Marshall  to  the  office  of  Chief  Justice  of  the  Supreme 
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Court  of  the  United  States.  The  same  consisted  of  ad- 
dresses  by  H.  Warner  Hill,  President  of  the  Georgia  Bar 
Association;  Bnrton  Smith,  member  of  the  Committee  of 
the  American  Bar  Association  on  the  celebration  of  John 
Marshall  Day,  and  B.  F.  Abbott,  President  of  the  At- 
lanta Bar  Association,  with  a  response  from  the  court  by 
Presiding  Justice  Lumpkin. 

It  is  ordered  that  the  abore  be  entered  on  the  min- 
utes for  the  purpose  of  presermg  a  record  of  the  facts 
therein  stated. 

This  February  4th,  190L 

EXEBCISBS  AT  SaYAKNAH. 

On  the  evening  of  February  4,  1901,  in  the  United 
States  District  Court  room  at  Savannah,  an  address  was 
delivered,  at  the  request  of  the  Chatham  County  Bar  As- 
sociation, by  the  Honorable  Emory  Speer.  Judge  Speer 
was  introduced  by  the  Honorable  Bobert  Falligant,  Judge 
of  the  Superior  Court  of  Georgia. 

After  reviewing  the  incidents  of  Marshall's  life  ^  and 
bis  public  career  and  services,  Judge  Speer  continued: 

Address  of  Emory  Speer. 

The  august  court  of  which  he  was  now  the  chief  judge 
is  purely  an  American  creation.  Early  in  its  history  it 
was  said  by  De  Tocqueville:  ^'  A  more  imposing  judicial 
power  was  never  constituted  by  any  people.    The  Su- 

1  In  the  oouTse  of  his  review  of  Marehairs  life  Judge  Speer  re- 
ferred to  Marshall's  mother,  and  to  the  resemblance  between  the 
characteristics  of  Marshall  and  those  of  Field  Marshal  Keith,  Fred- 
erick the  Great^s  great  lieutenant,  in  the  following  language: 

*  Of  the  mother  of  John  Marshall  much  is  not  known.  She  belongs 
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preme  Court  is  placed  at  the  head  of  all  known  tribunals 
both  by  the  natnre  of  its  rights  and  the  classes  of  jns* 
tioiable  parties  which  it  controls."    The  great  critic  of 

to  that  period  in  the  society  of  the  Old  Dominion  so  delightfully 
portrayed  by  Thackeray  in  his  ''Virginian^"  but  I  am  quite  sure 
that»  unlike  the  Lady  Esmonds  of  her  times,  she  did  not  in  stately 
brocade  or  rustling  silks  glide  thiongh  the  mans  of  the  minuet  or 
pranoe  with  alacrity  in  the  contra  danoa  She  had  other  engage- 
ments. She  was  the  mother  of  fifteen  children,  of  whom  the  future 
Chief  Justice  was  the  eldest,  and  such  was  her  solicitous  care  that 
she  reared  them  all  until  they  were  grown.  It  will  be  seen  that 
this  noble  Virginia  dame  measured  well  up  to  the  standard  <rf  femi- 
nine greatness  defined  by  the  malice  of  Napoleon  for  the  contem- 
plation  of  Madame  de  StaeL  Her  maiden  name  was  Mary  Isham 
Keith.  Her  father  was  an  Episcopal  minister  and  a  full  cousin  of 
that  fiimous  Field  Marshal  James  Keith,  perhaps  the  most  renowned 
of  the  lieutenants  of  the  Great  Frederick  It  is  said  that  all  great 
men  are  the  sons  of  great  mothera  The  role  is  general,  but  not 
universal  It  is  safer  perhaps  to  say  that  great  men  are  almost  in- 
variably the  offspring  of  parents  whose  marriage  has  been  the  out- 
growth of  mutual  disinterested  affection,  and  whose  devotion  is  ever 
ardent*  as  when  the  first  wave  of  feeling  spray4ike  broke  into  mo- 
tion, and  th^y  knew  that  they  loved. 

''In  the  great  Chief  Justice,  notwithstanding  the  noble  qualities  of 
the  father.  I  think  one  may  see  indications  that  much  of  the  ohar- 
aoter  of  the  son  came  from  the  maternal  sida  In  Garlyle's  Life  of 
Frederick  the  Great  there  are  recorded  many  traits  in  Field  Mar- 
shal Keith  which  are  discernible  in  his  American  cousbL  He  is  a 
soldier  of  fortune,  and,  like  the  expatriated  Scottish  gentlemen  of 
that  day,  offers  his  sword  wherever  he  may  have  honorable  service. 
Frederick  earnestly  watches  him  while  he  is  serving  Russia,  and 
concludes  what  he  does  is  done  in  'a  solid,  quietly  eminent  and  val- 
iant manner/  *  Sagacious,  skilful,  imperturbable,  without  fear  and 
without  noise,  a  man  quietly  ever  ready.'  Finally,  nine  years  be- 
fore our  Chief  Justice  is  bom,  his  service  with  the  Russians  being 
ended,  Frederick  grasps  eagerly  at  the  Scottish  soldier's  offer  to 
serve  him.  'Well  worth  talking  to,  though  left  very  dim  to  us  in 
the  books,'  writes  the  same  biographer,  of  a  later  time,  'is  Marshal 
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oar  institations  was  right.  Its  majestic  final  jurisdic- 
tion, particularly  to  annul  legislation  not  warranted  bj 
the  Constitution,  has  been  in  truth  as  impressiye  to  the 
political  philosopher  as  beneficial  to  the  great  republic. 
This  feature  of  our  judicial  system  exercised  not  only  by 
the  Federal  but  by  the  State  courts,  with  final  appeal  to 
the  Supreme  Court  of  the  United  States,  was  startling  to 
the  absolutism  of  the  world.  England's  highest  court  of 
justice  may  not  arrest  the  operation  of  an  act  of  Parlia- 
ment even  though  it  be  in  violation  of  Magna  Charta. 
"It  was  reserved,"  said  Edward  J.  Phelps,  "for  the 
American  Constitution  to  extend  the  judicial  protection 
of  personal  rights  not  only  against  the  rulers  of  the  peo- 

Keith,  who  has  been  growing  graduaUy  with  the  king  and  with 
everybodj  ever  since  he  came  to  these  parts  in  1747.  A  man  of 
Scotch  type;  the  broad  accent,  with  its  sagacities,  veracities,  with 
its  steadfastly  fixed  moderation,  and  its  sly  twinkles  of  defensive 
humor,  is  still  audible  to  us  through  the  foreign  wrappagea  Not 
given  to  talk,  unless  thero  is  something  to  be  said,  but  well  capable 
of  it  then.'  AH  through  the  wonderful  pages  of  this  story  of  the 
last  of  the  great  kings*  this  Scotch  cousin  of  John  Marshall  is  show- 
ing these  Marshall  traits.  At  the  f^med  battle  of  Prag,  fought  May 
6, 1757,  which  sounded  through  all  the  world,  also  commemorated 
in  a  composition  aUeged  to  be  musical,  with  which  vigorous  pia- 
nists, mostly  feminine*  from  that  day  to  this  have  deafened  mankind. 
At  the  glorious  victory  of  Bossbach.  At  the  siege  of  Olmutzu  On 
the  retreat  to  Koniggratz.  At  Breslau,  and  on  the  bloody  day  at 
Hochkirch,  where,  having  saved  the  Prussian  army,  shot  through 
the  heart*  'Keith's  fightings  are  suddenly  aU  donei'  '  In  Hochkiroh 
Churoh,'  writes  Oarlyle^  *  there  is  still  a  fine^  modestly  impressive 
Monument  to  Keith;  modest  Urn  of  black  marble  on  a  Pedestal 
of  gray,  and  in  gold  letters  an  inscription,'  in  Latin,  which  *  goes 
through  you  like  the  clang  of  steeL'  'Frederick's  sorrow  over  him 
is  itself  a  monument  Twenty  years  after,  Keith  had  from  his  Mas- 
ter a  Statue,  in  Berlin,  which  still  stands  in  the  Wilhelm  Plats 
thera'" 
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pie,  but  against  the  representatives  of  the  people.'*  Mr. 
Jefferson  and  his  followers  were  bitterly  jealous  of  this 
power.  Indeed  it  is  stated  by  the  most  recent  biographer 
of  Jefferson,  the  brilliant  and  epigrammatic  Thomas  E. 
Watson,  that  to  shake  the  authority  of  the  Federal  courts 
he  adopted  the  plan  of  impeaching  Associate  Justice 
Chase.  "The  prosecution,"  said  Mr.  Watson,  "failed 
miserably.  Chase  came  forth  in  triumph.  Henceforth 
John  Marshall  was  safe."    Aye,  and  the  country  was  safe. 

Ko  thoughtful  patriot  can  longer  doubt  that  this  great 
judicial  power  more  than  all  other  causes  has  contributed 
to  establish  justice,  provide  for  the  general  welfare,  and 
to  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity.  It  has  remained,  however,  for  our  own  times 
to  witness  this  great  tribunal,  with  unshrinking  courage 
and  with  immovable  firmness,  brand  the  condemnation 
of  the  Constitution,  upon  measure  after  measure,  in  de- 
cisions vital  to  the  peace  and  happiness  of  the  homoge- 
neous Anglo-Saxon  population  of  these  southern  States, 
decisions  which  have  enabled  us  to  rebuild  our  homes 
and  reconsecrate  our  altars,  to  kindle  the  torch  of  educa- 
tion for  the  enlightenment  of  the  minds  of  all  the  peo- 
ple, to  add  the  superabounding  products  of  our  practi- 
cally untouched  resources  of  field,  forest,  and  mine  to 
the  aggregate  wealth  of  the  nation,  and  so  endear  to  the 
people  the  love  of  our  common  country,  that  in  its  re- 
cent need  the  veterans  of  Lee  and  Johnson,  and  the  sons 
of  their  blood,  flocked  to  the  colors  with  a  spontaneity 
and  enthusiasm  unsurpassed  by  the  veterans  of  the  Union 
or  by  the  gallant  youth  of  the  north. 

In  a  recent  discourse  upon  the  Supreme  Court  before 
the  Virginia  State  Bar  Association,  the  Hon.  Oeorge  F. 
Hoar,  of  Massachusetts,  used  the  language  following: 
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^  I  have  spoken  in  behalf  of  a  tribunal  whose  judg- 
ments upon  the  greatest  questions  with  which  it  has  ever 
had  to  deal  have  overthrown,  baffled  and  brought  to 
naught  the  policy,  in  regard  to  the  great  matter  of  re- 
construction, of  the  party  to  which  I  myself  belong,  and 
the  school  of  politics  in  which  I  have  trained." 

The  great.  Senator  from  New  England,  who  I  may  say, 
as  was  true  of  Marshall,  has  been  re-elected  by  an  en- 
lightened constituency  which  differs  with  him  upon  the 
most  vital  question  of  the  day,  and  the  future,  was  right. 
We  who  are  often  favored  with  diatribes  against  this 
great  constitutional  court  should  bear  in  mind  that  series 
of  magnificent  decisions,  which,  in  spite  of  all  the  pas- 
sions resulting  from  the  mightiest  and  most  furious  civil 
war  of  which  history  gives  an  account,  have  speedily  re- 
stored the  southern  States  to  that  proud  equality  among 
their  sisters  which  was  contemplated  by  the  framers  of 
the  Constitution.  Kor  should  we  fail  to  remember  the 
freedom  from  partisanship  exhibited  by  these  rulings. 
In  each  case  a  majority  of  the  court  in  political  belief 
favored  the  object  intended  to  be  accomplished  by  the 
law  which  their  decision  annulled,  and  in  each  case  nearly 
all  of  the  judges  had  been  appointed  by  a  Sepublican 
President.  In  these  decisions  so  essential  to  the  har- 
mony of  the  national  life,  it  seems  as  if  the  genius  of  re- 
united America  had  breathed  upon  the  sacred  ashes  of 
Marshall  and  evoked  his  benignant  spirit  that  he  might 
again  meet  his  brethren  in  the  consultation,  again  de- 
liberate, again  counsel,  again  decide. 

We  are  not,  however,  to  conclude  that  the  mind  of  the 
great  Chief  Justice  was  absolutely  colorless.  Himself  a 
soldier  and  patriot  and  also  distinguished  in  political  life, 
he  could  not  divest  bis  mind  of  an  interest  in  public  affairs, 
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nor  pot  behind  him  the  opinions  he  had  deliberately 
formed  as  to  the  best  methods  of  government  As  we 
have  seen,  he  knew  from  bitter  experience  and  observa- 
tion the  ntter  debility  of  a  people  without  government, 
and  openly  declared  that  a  government  depending  for  its 
existence  upon  the  varying  and  fiactnating  action  of  dis- 
tinct sovereignties  could  not  be  rescued  from  ignominy  and 
contempt  but  by  finding  those  sovereignties  administered 
by  men  exempt  from  the  passions  incident  to  human  nature. 
But  there  is  nothing  in  all  his  career  which  betrays  the 
slightest  disregard  for  the  rights  of  the  States,  or  any 
interference  with  the  principal  essential  of  State  existence, 
local  self-government  His,  indeed,  might  have  been  the 
famous  exclamation  of  Chief  Justice  Chase,  ^^  the  Constitu- 
tion in  all  its  provisions  looks  to  an  indestructible  Union 
composed  of  indestructible  States."  In  the  famous  de- 
bate in  the  Virginia  Convention  he  had  exclaimed:  *^I 
hope  that  no  gentleman  will  think  that  a  State  will  be 
called  at  the  bar  of  a  Federal  court."  This  was  done, 
however,  before  he  was  Chief  Justice,  in  the  case  of  Chis- 
holm  V.  Georgia,  but  the  Eleventh  Amendment  of  the 
Constitution  made  it  thereafter  forever  impossible.  And 
yet  he  believed  that  the  Constitution  had  been  intended 
to  create,  and  did  create,  a  National  Government,  and  so 
believing  he  saw  a  meaning  in  the  instrument  which  made 
the  great  majority  of  his  decisions  accord  with  national 
principles  of  construction  and  policy. 

How  vastly  these  principles  of  constitutional  construc- 
tion have  contributed  to  the  power  of  the  nation  and  the 
prosperity  of  the  people  is  beyond  the  descriptive  meas- 
ure of  human  speech.  The  supremacy  of  the  nation;  its 
power  to  establish  banks  for  the  commerce  of  the  people; 
its  power  to  control  the  commerce  with  foreign  nations 
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and  between  the  States  upon  principles  of  justice;  to  es- 
tablish nniform  roles  of  natoralixation,  and  nniform  laws 
on  the  subject  of  bankruptcy ;  to  restrain  unconstitutional 
powers  attempted  by  States;  to  strike  down  the  Talueless 
State  currency  at  times  emitted;  to  uphold  the  obliga- 
tions of  contracts;  to  promote  internal  improTements, — 
these  are  but  a  few  of  the  vital  questions  to  which  his 
judicial  labors  extended.  The  very  structure  in  which 
we  gather;  its  marble  walls,  its  exquisite  architecture,  the 
radiant  lights  which  here  shine  ^  o'er  fair  women  and 
brave  men;  ^  the  deep  water-way  from  your  city  to  the 
sea,  the  wharves  thronging  with  ships  bearing  the  flags 
of  every  nation,  the  mighty  trans<M>ntinental  railway 
lines,  the  probable  Isthmian  canal, —  these  things  and 
multitudes  like  these,  all  contributory  to  the  welfare  of 
the  people,  we  owe  to  the  constructive  genius,  the  mass- 
ive mind,  the  immovable  firmness,  the  abounding  patri- 
otism of  John  Marshall,  and  the  great  judges  who  thought 
with  him. 

I  cannot  further  enlarge  upon  the  great  decisions  of 
Marshall  comprehended  in  thirty-four  volumes  of  the 
reports  of  the  Supreme  Court  of  the  United  States,  and 
familiar  to  every  genuine  student  of  our  Constitution  and 
our  laws. 

When  old  and  worn,  it  is  true  that  upon  his  venerable 
eyes  fell  the  vision  of  that  portentous  cloud  looking  above 
the  horizon,  which  was  to  bring  in  its  wake  the  fiery 
storms  of  revolution,  sweeping  away  millions  of  property 
and  thousands  of  priceless  lives,  but  around  his  dying 
head  burned  the  glories  of  an  imperishable  past,  lighting 
up  monuments  of  judicial  achievement,  which  saved  the 
nation  and  will  live  while  the  nation  lives. 

It  fell  to  his  lot  to  survive  most  if  not  all  of  those  mighty 
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builders  who  had  laid,  and  cemented  with  the  blood  of 
many,  the  foundations  of  American  liberty,  and  who  had 
constmcted  the  shapeliest  and  strongest  scheme  for  the 
government  of  freemen  the  world  has  ever  known.  His 
beloved  commander,  the  idol  of  his  heart,  had  been  long 
sleeping  in  that  spot  on  the  romantic  banks  of  the  Potomac, 
then,  now  and  forever  to  remain  the  shrine  of  a  nation's 
love.  The  ashes  of  Alexander  Hamilton  '^formed  for  all 
parts  and  in  all  alike  shining  variously  great,"  for  many 
years  had  reposed  in  an  untimely  grave.  The  mild  and 
persuasive  Madison,  who  nearly  a  half  century  gone,  his 
colleague  and  joint  laborer  in  the  Virginia  Convention  to 
adopt  the  Constitution,  penning  with  tremulous  hand  to 
the  people  whom  he  loved,  his  last  pathetic  warning 
against  the  dangers  of  nullification  and  disunion,  had  less 
than  a  year  to  live.  John  Adams,  the  fiery  and  incor- 
ruptible patriot,  who  had  been  rocked  in  every  storm  of 
the  Eevolution,  and  who  declared  in  his  old  age  that  his 
gift  of  John  Marshall  to  the  people  of  the  United  States 
was  the  proudest  act  of  his  life,  and  Jefferson,  the  author 
of  the  Declaration  of  Independence,  nine  years  gone, 
were  both  dead  on  Independence  Day.  Marshall  was 
now  nearly  eighty  years  of  age.  The  sweet  Virginia 
maiden,  who  more  than  fifty  years  before  had  won  the 
love  of  the  affectionate,  strong  young  soldier,  coming 
from  the  war,  the  true  and  tender  helpmeet  in  all  the 
trials  and  anxieties  of  his  wondrous  career,  she  too,  as  he 
said,  ^^  a  sainted  spirit,  had  fled  from  the  sufferings  of  life." 

''The  mossy  marbles  rest 
On  the  lips  that  he  has  pressed 
In  their  bloom; 

And  the  names  he  loved  to  hear 
Have  been  carved  for  manj  a  year 
On  the  tomb." 
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Afflicted  by  the  maladies  common  to  extreme  old  age, 
the  Chief  JusticCy  who  knew  his  Bible  and  loved  his  God, 
no  donbt  often  dwelt  upon  the  monrnfnl  majesty  of  the 
Psalmist  when  he  exclaims: 

^The  days  of  our  years  are  three-score  years  and  ten; 
and  if  by  reason  of  strength  they  be  fourscore  years,  yet 
is  their  strength  labor  and  sorrow.'' 

So,  with  his  mighty  intellect  nncloaded  to  the  last,  on 
the  6th  of  July,  1835,  abont  6  o'clock  in  the  evening,  he 
calmly  met  the  inevitable  hour  and  passed  away  in  peace. 

Though  dead,  in  the  love  and  veneration  of  his  country 
he  lives,  and  shall  live  in  glorious  memory  to  the  latest 
times;  and  on  this  day  from  the  very  flower  of  the  coun- 
try's purity  and  patriotism,  from  famous  law  schools  and 
universities,  from  the  noble  profession  of  the  law,  from 
great  cities  and  from  hamlets,  from  the  Supreme  Courts 
of  all  the  States  and  from  the  Supreme  Court  of  the 
United  States,  from  the  President  and  from  the  Senate 
and  House  of  Eepresentatives,  from  the  grateful  hearts 
of  nearly  eighty  millions  of  people,  fervently  come  accla- 
mations to  the  fame  of  this  mighty  patriot  who  taught 
to  the  people  the  imperishable  truth  so  essential  to  our 
happiness  and  strength  at  home,  and  our  strength  and 
honor  abroad;  he  best  loves  and  serves  his  State  who 
country  loves  and  serves  the  best 
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Marshall  day  was  impressively  celebrated  under  the  aos- 
pioes  of  the  Looisiaiia  State  Bar  Assooiation,  at  Tolane 
Hall,  New  Orleans,  Febntary  4, 1901,  at  1:30  p.  m.  The 
hall  had  been  fittingly  decorated  for  the  occasion.  A 
large  and  distingnished  audience  of  men  and  women  was 
present,  including  the  following: 

Chief  Justice  !Nicholls  and  Associate  Justices  Blanch- 
ard,  Monroe  and  Breaux  of  the  Supreme  Court  of  Louisi- 
ana; Judges  Pardee  and  Shelby  of  the  United  States 
Circuit  Court;  Judges  Dufour,  Moore  and  Beauregard  of 
the  State  Court  of  Appeal ;  Judges  Baker,  Moise  and  Som- 
merville  of  the  district  courts;  Harry  H.  Hidl,  the  Dean 
of  the  Law  School  of  Tulane  IJniyerBity,  who  sat  with 
the  members  of  the  senior  class  of  the  Law  School,  num* 
bering  seventy  strong;  Charles  E.  Fenner,  former  Justice 
of  the  Supreme  Court  of  Louisiana;  and  the  following 
members  of  the !New  Orleans  bar:  W.S.  Benedict,  Pierre 
Crabites,  J.  P.  Baldwin,  H.  C.  Cage,  State  Senator;  D.  B. 
Chaffee,  Charles  F.  Claiborne,  Joseph  W.  Carroll,  John  C. 
Clegg,  F.  D.  Chretien,  Charles  P.  Cocke,  assistant  United 
States  District  Attorney;  John  Dymond^  Jr.,  B.  R  For- 
man,  William  Grant,  former  United  States  District  At- 
torney; B.  F.  Jonas,  former  United  States  Senator;  T.  J. 
Keman,  E.  B.  Kruttschnitt,  Victor  Leovy,  C,  T.  Madison, 
£.  T.  Merrick,  T.  Marshall  Miller,  R.  B.  Montgomery, 
W.  0.  MoLeod,  Arthur  McGuirk,  James  D.  Nix,  Porter 
Parker,  W.  S,  Parkerson,  L.  C.  Qaintero,  F.  E.  Bainold, 
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Frank  L.  Bichardsoiiy  E.  D.  SaanderSy  W.  B.  Spenoer, 
D.  M.  Sholars,  W.  J.  Wagnespack,  £.  J.  Wenok,  and  a 
large  number  of  lawyers  newly  admitted  to  the  bar.  Of 
the  general  public  who  were  present.  Dr.  Edwin  A.  Al- 
derman, the  President  of  the  Tulane  University,  was  an 
attentive  listener,  as  was  also  Thomas  McO.  Hyman,  the 
clerk  of  the  Supreme  Court. 

The  meeting  was  presided  over  by  Henry  P.  Dart^ 
President  of  the  Louisiana  Bar  Association.  In  intro- 
ducing Joseph  P.  Blair  as  the  orator  of  the  day,  Mr. 
Dart  said: 


Introductory  Address  of  Henry  P.  Dart. 

We  are  gathered  that  we  may  be  in  line  with  the  law- 
yers of  the  United  States  and  others  who  this  day  are 
celebrating  the  one  hundredth  anniversary  of  the  acces- 
sion of  John  Marshall  to  the  Supreme  Bench  of  the 
United  States.  He  was  the  expounder,  almost  the  cre- 
ator, of  the  system  of  government  which  under  his  in- 
spiration has  expanded  in  power  and  might  and  influ- 
ence. To  him  more  than  to  any  single  man  of  his  period 
is  to  be  attributed  that  centralization  of  the  government 
of  the  United  States  which  confessedly  is  its  predomi- 
nant principle  to-day.  His  position  was  such  and  the 
times  were  such  that  he  is  entitled  to  the  credit  of  laying 
the  foundations  of  the  principle  in  the  early  jurispru- 
dence of  the  country,  and  before  faction  had  arisen  and 
before  section  arrayed  itself  against  section. 

John  Marshall  represented  the  theory  of  nationality, 
and  his  position  and  the  situation  of  affairs  gave  him  the 
opportunity  to  construe  the  Constitution  of  the  United 
States  in  such  manner  that  in  times  thereafter  the  gen- 
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eral  prinoiple  was  accepted  aud  enforced  to  its  last  de- 
gree; whether  it  was  better  for  the  country  or  worse  has 
passed  beyond  oar  faculty  of  judging,  but  it  is  well  for 
us  as  men  and  as  lawyers  and  as  judges  to  understand 
those  principles  and  to  express  ourselves  upon  them. 

There  was  a  time,  I  doubt  not,  when  the  celebration 
we  are  now  participating  in  could  not  have  been  held 
with  any  general  enthusiasm  south  of  Mason  and  Dixon's 
line;  but  we  are  now  at  one  with  the  lawyers  of  the 
United  States  in  recognizing  the  greatness  of  John  Mar- 
shall, and  to  illustrate  his  character  and  to  expound  his 
doctrines  will  be  the  natural  course  of  things  to-day  all 
oyer  the  country  in  meetings  of  this  character. 

The  chairman  of  the  national  committee  sends  us  a 
telegram  from  Chicago,  which  I  will  read:  '<  Illinois  sends 
greeting  to  Louisiana;  the  American  bench  and  bar  are 
united  in  one  common  brotherhood  on  this  historic  day." 

The  only  duty  deyolving  upon  me  is  to  introduce  the 
orator  of  the  day,  who  is  well  known  to  you,  and  I  take 
great  pleasure  in  presenting  Mr.  Joseph  P.  Blair. 

Oration  of  Joseph  P.  Blair. 

On  the  17th  day  of  September,  1887,  the  people  of  this 
country  observed  with  fitting  ceremony  the  centenary  of 
the  framing  and  promulgation  of  the  Oonstitution  of  the 
United  States.  The  4th  day  of  February,  1 890,  witnessed 
the  centennial  celebration  of  the  organization  of  the  Su- 
preme Court  of  the  United  States.  It  is  eminently  ap- 
propriate that  these  two  centenaries  should  be  followed 
by  a  commemoration  of  the  one  hundredth  anniversary 
of  the  day  when  John  Marshall  took  his  seat  as  Chief 
Justice  of  the  Supreme  Court  of  the  United  States.  For 
with  the  Constitution  and  the  Supreme  Court  of  the  Na- 
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tion,  the  name  and  fame  of  John  Marshall  are  imperish- 
ably  connected. 

We  have  come  to  regard  our  great  organic  law  as  the 
most  perfect  written  instrument  of  government  the  mind 
of  man  has  ever  devised.  And  among  the  institutions  it 
called  into  being,  none  has  fulfilled  more  perfectly  the 
important  purposes  of  its  creation  than  that  most  august 
of  judicial  tribunals,  the  Supreme  Court  of  the  United 
States.  It  is  Marshall's  just  title  to  rank  among  the 
great  men  of  this  Nation  that  he  contributed  more  than 
any  one  man  to  make  the  experiment  of  the  Oonstitution 
a  glorious  success,  and  that  he  rescued  the  Supreme  Court 
from  an  uncertain  fate,  and  first  demonstrated  its  ability 
to  perform  its  designed  and  indispensable  rOle  in  the 
scheme  of  our  national  life. 

The  name  of  John  Marshall  recalls  to  all  of  us  at 
once  the  great  American  judge  who  reigned,  aa  it  were, 
for  thirty-four  years  over  one  of  the  three  co-ordinate 
branches  of  the  national  government,  and  to  many  it  re- 
calls little  else.  The  varied  achievements  of  his  strenu- 
ous life  before  he  entered  upon  his  judicial  career,  the 
distinguished  services  he  rendered  his  State  and  the  Na- 
tion as  soldier,  patriot,  lawmaker,  statesman  and  diplo- 
mat, are  remembered  by  few.  And  not  all,  I  fear,  even 
of  his  profession,  have  an  accurate  knowledge  or  adequate 
appreciation  of  the  part  his  work  as  a  judge  played  in 
the  making  of  the  Nation. 

I  hope,  therefore,  it  may  interest  you  to  have  presented 
on  this  occasion  a  brief  sketch  of  Marshall's  life  before  he 
began  his  judicial  service,  and  I  am  sure  that  not  even  an 
imperfect  presentation  of  the  subject  can  make  uninter- 
esting or  unprofitable  a  consideration  of  what  the  Con- 
stitution, the  Supreme  Court  and  the  Nation  owe  to  the 
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greatest  of  American  judges,  the  fountain  head  of  the 
constitutional  law  of  this  country. 
After  giving  such  an  outline,  the  orator  proceeded : 
This  necessarily  brief  view  of  Marshall's  life  before  he 
reached  his  appropriate  place  at  the  head  of  the  Federal 
judiciary,  a  period  of  his  life  which  has  been  eclipsed  by 
the  overshadowing  greatness  of  his  later  achievements, 
will,  I  believe,  help  us  to  understand  his  wonderful  career 
as  Chief  Justice.  For  if,  as  we  must  believe,  there  is  a 
Providence  which  concerns  itself  with  the  affairs  of  men, 
then,  for  the  quarter  of  a  century  which  had  intervened 
since  at  the  age  of  twenty  he  volunteered  as  a  soldier  of 
the  Kevolution,  Marshall  had  been  receiving  a  most  per- 
fect schooling  for  the  stupendous  task  which  was  yet  be- 
fore him. 

His  career  as  a  soldier,  bringing  him  in  contact  with 
men  from  different  States,  animated  by  the  same  spirit  of 
resistance  to  a  common  enemy,  threatened  by  the  same 
perils  and  striving  for  the  same  goal,  accustomed  him,  as 
he  himself  says,  to  the  idea  of  a  common  country  and  a 
common  government,  co-extensive  with  the  territory  of 
the  several  States,  and  broadened  his  sympathies  and  in- 
terests beyond  the  confines  of  his  State,  thus  emancipating 
his  mind  from  the  provincial  spirit  of  the  times  and  pre- 
paring him  for  broad  and  national  views  on  questions  of 
common  concern.  His  work  as  a  lawyer  gave  him  the 
essential  professional  training  and  knowledge.  His  active 
participancy  in  the  political  contests  which  preceded  and 
followed  the  adoption  of  the  Federal  Constitution  gave 
him  a  thorough  knowledge  of  the  defects  of  the  old 
Articles  of  Confederation,  of  the  governmental  powers 
necessary  to  secure  a  more  perfect  union,  and  of  the 
Voull— 10 
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dangers  to  be  apprehended  from  State  pride  and  jealousy 
and  interstate  distrust  and  conflict  of  interest  —  a  knowl- 
edge indispensable  to  the  destined  expounder  of  the  pow- 
ers of  the  Nation  and  the  future  arbiter  between  it  and 
the  States.  His  public  services  as  a  legislator  and  cabinet 
minister  and  diplomat  gave  him  a  knowledge  of  affairs 
and  of  the  practical  workings  of  government — an  inval- 
uable training  for  the  determination  of  the  great  public 
questions  which  are  included  within  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States. 

Add  to  this  preparation  a  profound  intellect,  unequaled 
reasoning  powers  and  never-failing  common  sense,  with 
an  unexampled  gift  of  clear,  luminom  expression,  and  we 
can  appreciate  somewhat  the  qualifications  of  the  man 
for  the  position  he  was  about  to  fill. 

Let  me  dwell  for  a  moment  upon  the  nature  of  the  task 
and  the  attendant  duties  and  responsibilities  which  con- 
fronted Marshall,  when,  on  February  4, 1801,  one  hundred 
years  ago  to<lay,  he  took  his  seat  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States.  And  then  let  us 
consider  how  he  had  performed  his  task  and  what  he  had 
done  for  the  Court,  the  Constitution  and  the  Nation,  when, 
after  thirty-four  years  of  judicial  labor,  he  was  summoned 
from  the  bench  to  appear  before  the  bar  of  the  Supreme 
Judge  of  all. 

First,  as  to  the  nature  and  functions  of  the  great  tri- 
bunal over  which  Marshall  was  called  to  preside.  The 
Supreme  Court  of  the  United  States  has  been  often  de- 
clared to  be  at  once  the  most  original  and  the  most  suc- 
cessful of  the  institutions  created  by  the  Constitution,  to 
represent  the  flower  of  the  wisdom  of  the  f ramers  of  that 
great  instrument  —  tributes  it  deserved  and  received  only 
after  Marshall  had  demonstrated  its  ability  to  perform 
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the  novel  and  di£9c«lt  part  devolving  upon  it  under  the 
org'anio  law. 

I  shall  not  speak  of  its  ordinary  judicial  fanctions,  im- 
portant and  extensive  though  tbej  be.  It  saflSces  to  saj 
that  its  ordinary  appellate  jnrisdiotion  brings  before  it 
for  review  perhaps  a  greater  variety  of  cases  depending 
upon  a  greater  number  of  different  systems  of  laws  than 
falls  within  the  cognizance  of  any  other  court  in  the 
world.  I  desire  to  refer  to  some  of  the  unique  and  vastly 
more  important  functions  which  were  confided  to  the 
Supreme  Court  by  reason  of  our  peculiar  system  of  gov- 
emmenty  its  dual  nature  and  written  Cionstitution.  For 
it  was  in  the  exercise  of  its  unexampled  powers  as  the 
final  interpreter  of  the  Constitution  and  the  final  arbiter 
between  the  Nation  and  the  sovereign  States  that  the 
mort  obaracteristio  and  endimng  work  of  the  court,  under 
Marshall,  was  performed,  and  it  was  in  this  field  of  juris- 
diction that  the  tidents  of  Marshall  were  most  signally 
displayed. 

As  we  all  know,  the  prime  object  had  in  view  by  the 
Iramei^  of  the  Constitution  was  to  leave  unimpaired  the 
power  of  the  States  to  control  all  matters  of  local  inter- 
est, and  to  create  a  new  government  for  matters  of  gen- 
eral national  concern.  Hence  there  were  conferred  upon 
the  National  Government  certain  enumerated  powers,  as, 
for  instance,  the  exclusive  charge  of  our  foreign  rela- 
tions, with  power  to  declare  war,  make  peace,  and  ne- 
gotiate treaties,  the  duty  to  guarantee  to  each  State  a 
republican  form  of  government  and  to  secure  freedom 
of  intercourse  between  the  States,  the  regulation  of  com- 
merce, the  establishment  of  a  common  currency,  and 
such  other  matters  as  concerned  all  the  States  and  the 
people.    The  grant  of  these  powers  to  the  General  Gov- 
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emment  involved  so  many  limitations  npon  the  powers 
of  the  States,  whose  range  of  action  was  further  restrained 
by  certain  express  prohibitions,  as  for  instance  that  no 
State  shall  coin  money  or  emit  bills  of  credit  or  pass 
any  ex  poet  facto  law  or  law  impairing  the  obligation  of 
contracts.  All  powers  not  thus  expressly  or  impliedly 
taken  from  the  States  continued  to  be  vested  in  those 
sovereign  communities.  The  form  of  national  govern- 
ment planned  in  the  Constitution  was  one  of  the  first 
perfect  types  of  the  now  familiar  division  of  the  powers 
of  government  among  three  distinct  and  independent  de- 
partments,—  the  executive,  legislative,  and  judicial.  The 
Constitution,  in  remarkably  brief  and  simple  language, 
defined  the  sphere  and  enumerated  the  powers  of  each 
of  these  co-ordinate  departments. 

Such,  briefly  outlined,  was  the  complicated  system  of 
government  which  was  in  its  experimental  and  plastic 
stage  when  Marshall  was  placed  at  the  head  of  the  ju- 
dicial department.  There  were  the  national  sovereignty 
and  the  sovereign  States  each  governing  at  the  same  time 
over  the  same  territory  and  the  same  people;  and  the  Na- 
tional Government  was  subdivided  into  three  independent 
departments,  each  with  its  exclusive  domain  of  activity, 
and  each  intended  as  a  check  and  balance  on  the  others. 
And  over  all  was  a  written  Constitution,  prescribing  in 
necessarily  general  language  the  powers  and  functions 
of  each  of  the  component  parts  of  the  system.  All  de- 
pended upon  harmonious  action.  Conflict  and  disaster 
would  result  if  the  different  parts  of  the  system  failed  to 
keep  within  their  respective  spheres  of  action,  if  one  in- 
vaded the  domain  of  another. 

But  who  was  to  interpret  and  construe  with  final  au- 
thority the  organic  law,  enforce  obedience  to  its  man- 
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dates,  and  respect  for  its  limitations,  and  determine  dis- 
putes between  snch  mighty  contestants?  Who  was  to 
prevent  executive  usurpation  or  legislative  encroachment? 
Who  was  to  protect  the  States  from  an  invasion  by  the 
central  government  into  the  domain  reserved  to  them  ? 
Who  was  to  check  aggression  by  the  powerful  and  jeal- 
ous sovereign  States  upon  the  powers  granted  to  the  in- 
fant Nation? 

This  delicate  and  difficult  r61e  fell  to  the  Supreme 
Court  of  the  United  States.  It  was  to  be  the  final  inter- 
preter of  the  Constitution,  the  arbiter  between  the  Na- 
tion and  the  States,  the  check  upon  all,  the  regulator  of 
the  system,  acting  as  the  force  of  gravity  in  the  solar 
system  to  keep  each  member  of  our  governmental  sys- 
tem moving  within  its  constitutional  orbit.  Truly  it  has 
been  said  that  the  Supreme  Court  was  without  a  proto- 
type in  history.  Its  powers  were  unexampled,  whether 
we  consider  the  novelty  of  their  character,  the  difficul- 
ties involved  in  their  exercise,  or  the  tremendous  respon- 
sibilities which  they  entailed. 

Familiar  as  we  now  are  with  the  working  of  the  con- 
stitutional machinery  of  the  United  States,  it  is  easy  for 
us  to  underestimate  the  tremendous  task  which  devolved 
upon  a  tribunal  charged  with  such  unique  functions. 
But  it  would  be  difficult  to  overestimate  the  magnitude 
of  the  services  and  the  transcendent  abilities  of  the  man 
under  whose  guidance  the  court  first  showed  itself  com- 
petent for  the  task,  who,  with  no  precedents  to  guide 
him,  first  blazed  out  the  path  and  laid  down  the  great 
rules  and  principles  under  which  the  court  was  able  to 
perform,  with  perfect  success,  all  its  novel  and  difficult 
duties  during  the  critical  and  formative  period  of  the 
national  life.    And  that  man  was  Marshall. 
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It  is  trae  that  the  Soppeme  Conrt  had  been  in  existenee 
for  eleven  years  when  Marshall  was  appointed  Chief  Josr 
tice,  but  it  did  not  spring  Minerva-like  into  fully  devel* 
oped  power  and  dignity.  Its  earlier  years  were  not  years 
of  important  achievement  or  brilliant  promise. 

At  its  first  session  it  had  no  cases.  At  the  date  of 
Marshall's  appointment  there  were  only  ten  cases  on  its 
docket.  From  1790  to  1800  there  were  decided  only  six 
cases  in  which  the  Constitution  was  construed.  The  most 
important  constitutional  question  decided  during  that  pe- 
riod arose  in  the  celebrated  ease  of  Chisholm  against  the 
State  of  Georgia,  in  which  it  was  held  that  under  the  Con- 
stitution the  jStates  had  lost  that  common  attribute  of 
sovereignty  —  exemption  from  suit  by  a  private  citizen. 
This  interpretation  of  the  Constitution  was  received  with 
surprise  by  the  country  at  large,  and  with  consternation 
by  the  debtor  States.  It  is  one  of  perhaps  two  decisions 
of  the  Supreme  Court  on  important  constitutional  ques- 
tions which  did  not  at  once,  or  in  time,  command  ap- 
proval and  general  acquiescence — the  other  is  known  as 
the  Dred  Scott  decision.  The  case  of  Chisholm  v.  Geor- 
gia was  practically  repealed  by  an  amendment  to  the 
Constitution.  From  the  Dred  Scott  decision  the  appeal 
was  to  the  wager  of  battle,  and  it  was  wiped  out  in  the 
blood  of  civil  war. 

Prior  to  Marshall's  becoming  a  member  of  the  Supreme 
Court,  the  vast  extent  and  importance  of  its  duties  and 
powers  were  dimly  understood,  and  few  suspected  what 
a  potent  factor  it  was  destined  to  become  in  the  develop- 
ment of  the  Nation.  The  esteem  in  which  it  was  held 
may  be  inferred  from  the  fact  that  one  of  its  members 
resigned  to  accept  the  office  of  chancellor  in  his  own 
State,  a  seat  on  its  bench  was  declined  about  the  same 
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time  in  faTor  of  a  State  judgeship.  Chief  Justice  Jay  re- 
signed hisolSce  to  accept  thegorernorshipof  New  York, 
and  both  Jay  and  Ellsworth  considered  the  duties  of 
Chief  Justice  not  to  be  incompatible  with  the  holding  of 
other  offices  at  the  same  time.  How  far  the  court  was 
from  the  assured  aYid  exalted  position  it  was  soon  to  at- 
tain und^  its  greatest  Chief  Justice  is  revealed  by  Jay, 
who,  on  the  resignation  of  Ellsworth,  was  tendered,  for 
the  second  time,  the  position  of  Chief  Justice.  In  declin- 
ing a  second  appointment  he  said:  ^<I  left  the  bench 
perfectly  convinced  that  under  a  system  so  defective  it 
would  not  obtain  the  energy,  weight  and  dignity  which 
was  essential  to  its  affording  doe  support  to  the  National 
Government;  nor  acquire  the  public  confidence  and  re- 
spect which,  as  the  last  resort  of  the  justice  of  the  Nation^ 
it  should  possess.  Hence  I  am  induced  to  doubt  both  the 
propriety  and  expediency  of  my  returning  to  the  bench 
under  the  present  system.'* 

Such  was  the  Supreme  Court  when  Marshall  took  his 
place  at  its  head.  He  at  once  lifted  it  to  such  a  position 
of  power  and  influence  in  the  government  that  an  en- 
raged Executive,  a  hostile  Congress,  and  the  dominant 
political  party  of  the  country  strove  against  it  in  vain. 
The  manner  in  which  it  solved  the  momentous  questions 
which  came  before  it  soon  excited  the  wonder  and  the 
admiration  of  the  world,  and  foreign  jurists  and  writers 
began  to  refer  to  it  as  the  most  august  of  ail  known  tri- 
bunals. And  when  death  brought  to  a  close  the  illustri- 
ous career  of  Marshall,  the  Supreme  Court  had  already 
come  to  be  regarded  as  the  preserver  of  the  Union,  the 
bulwark  of  the  Constitution,  as  well  as  its  most  perfect 
creation. 

There  is  no  danger  of  an  overestimate  of  Marshairs 
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part  in  the  work  of  the  court  while  he  was  a  member  — 
a  period  which  has  ever  since  been  regarded  as  the  golden 
age  of  the  Supreme  Oonrt.  No  member  of  the  bench  has 
ever  had  over  the  others  the  great  and  predominant  in- 
flaence  which  Marshall  exercised  over  his  associates. 
There  were  practicallj  no  dissents  in  his  day  on  great 
constitutional  questions.  He  was  generally  the  organ  of 
the  court  in  deciding  them.  Of  the  twenty-five  cases  re- 
ported in  the  first  volume  of  Cranch's  Keports,  all  but 
one  were  written  by  him.  His  learned  associate  on  the 
bench,  Mr.  Justice  Story,  speaks  of  Marshall's  great  decis- 
ions as  "  the  fruits  of  his  unassisted  meditations; "  and  the 
bench  and  bar  of  this  country  have  always  recognized  as 
Marshall's  work  the  great  fundamental  principles  of  con- 
stitutional law  which  were  laid  down  during  the  time  of 
his  judicial  service. 

The  limits  of  an  address  on  an  occasion  like  this  forbid 
even  the  briefest  summary  of  the  great  decisions  of  Mar- 
shall, which  contributed  as  much  to  the  success  of  the 
Union  as  all  the  acts  of  Congresses  and  Presidents  who 
came  and  passed  away  during  the  course  of  his  long  ju- 
dicial career.  But  a  few  illustrative  examples  may  be 
glanced  at,  not  only  for  the  purpose  of  noting  the  nature 
and  importance  of  the  questions  decided,  but  to  see  with 
what  illuminating  and  convincing  and  unanswerable  rea- 
soning his  conclusions  are  always  supported. 

One  of  the  earliest  cases  decided  by  Marshall — Marbury 
V.  Madison — involved  a  conflict  between  the  Constitution 
and  an  act  of  Congress,  and,  for  the  first  time,  the  ques- 
tion was  squarely  presented,  and  had  to  be  definitely 
determined  —  what  was  to  be  done  with  an  unconstitu- 
tional law.  Did  the  court  have  power  to  annul  an  act  of 
Congress,  by  ignoring  or  refusing  to  give  it  any  force  and 
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effect,  when  violative  of  the  Constitation  as  construed  by 
the  court,  or  did  Congress,  as  one  of  the  co-ordinate 
branches  of  the  gOTernmcnt,  have  power  to  construe  the 
Constitution  finally  for  itself?  The  decision  was  that 
the  provisions  of  the  Constitution  imposed  absolute  lim- 
itations upon  the  legislative  powers,  and  that  an  act  of 
Congress  in  conflict  therewith  was  an  absolute  nullity. 

The  Constitution  did  not  expressly  confer  upon  the  Su- 
preme Court  the  power  thus  to  declare  null  an  act  of 
Congress,  one  of  the  co-ordinate  branches  of  the  govern- 
ment. If  the  power  existed,  which  was  much  doubted  at 
the  time,  it  was  an  unique  power,  one  that  had  never  been 
possessed  or  exercised  by  the  courts  of  any  other  country — 
certainly  not  in  England,  the  country  from  which,  at  that 
time,  had  come  our  laws,  our  legal  traditions  and  our 
conceptions  of  the  judicial  power.  But  after  the  decision 
in  Marbury  v.  Madison,  the  existence  of  the  power  and  the 
propriety  of  its  exercise  were  never  afterwards  seriously 
questioned.  This  was  so,  not  because  the  Supreme  Court 
had  so  decided,  but  because  Marshall,  in  announcing  the 
conclusion  of  the  court,  had  demonstrated,  by  reasoning 
at  once  easily  understood  and  unanswerable,  that  the 
power  must  exist  else  the  Constitution  was  not  worth  the 
paper  it  was  written  on,  and  the  experiment  of  a  central 
government  of  limited  powers  was  a  certain  failure. 

He  made  it  clear  that  the  question  really  was  whether 
the  Constitution  was  to  control  Congress  or  Congress  the 
Constitution.  The  government  of  the  United  States  is 
one  of  enumerated  powers,  and  the  powers  of  the  legisla- 
tive department  are  defined  and  limited  in  the  Constitu- 
tion. To  what  purpose,  he  said,  are  these  limitations  re- 
duced to  writing,  if  they  may  tft  any  time  be  disregarded 
by  those  intended  to  be  restrained  ?    Either  the  Consti- 
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tation  controls  any  legislatiTe  act  TOpiignaBt  to  it,  or 
Ifae  LegMt<wii  inay  alter  the  Conetitntion  by  legislative 
act.  Between  these  two  propositions  there  is  no  middle 
ground.  If  the  first  be  true,  then  a  legislative  act  con- 
trary to  the  Constitution  is  not  law;  if  the  other  be  trae, 
then  written  constitutions  are  absurd  attempts  on  the 
part  of  the  people  to  limit  a  power  in  its  nature  illimit- 
able. 

The  decision  was  of  far-reaching  importance  rvud  lies 
at  the  foundation  of  our  constitntional  jurisprudence.  It 
raised  the  Supreme  Court  at  once  to  a  position  of  the 
highest  dignity  and  power;  it  settled  that  the  Congress 
of  the  United  States  could  not  aspire  to  the  omnipotence 
of  the  English  Parliament;  and  it  gave  notice  to  the  other 
co-ordinate  branches  of  the  government  that  the  Supreme 
Court  possessed  and  would  exercise  the  power  to  en- 
force, even  against  them,  the  supremacy  of  the  Consti- 
tution. 

In  discussing  other  questions  involved,  Marshall  defined 
the  proper  relations  between  the  judicial  and  executive 
departments  of  the  National  Government  and  the  condi- 
tions under  which  the  court  should  undertake  to  review 
or  control  th  e  action  of  the  other  departments,  and  in 
this  important  respect  also  the  decision  has  ever  since 
been  a  guiding  precedent  not  only  in  the  Federal  but  in 
the^ate  courts. 

Another  constitutional  question  of  supreme  importance 
decided  and  settled  by  Marshall  for  all  time  was  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  of  the  United 
States  over  the  decisions  of  the  highest  court  of  a  State 
in  certain  cases  arising  under  the  Constitution  and  laws 
of  the  United  States.       * 

The  existence  of  such  a  supervisory  power  over  the 
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courts  of  a  soverdign  State  was  strenooosly  and  indig- 
nantly denied  and  denonnoed  by  the  Bupreme  Courts  of 
several  States  and  by  the  leaders  of  the  then  dominant 
political  party,  who  thought  they  saw  in  the  asserted  ju- 
risdiction a  dangerous  centralization  of  the  judicial  power 
and  the  destruction  of  the  independence  of  the  State 
courts. 

In  the  first  case  in  which  the  question  was  presented, 
the  decision,  rendered  by  Judge  Story,  was  not  accepted 
as  conclusive.  It  was  presented  again  in  an  appeal  from 
the  Supreme  Court  of  Virginia  (Cohens  v.  Virginia).  Mar- 
shall then  addressed  himself  to  the  discussion  of  the  ques- 
tion, and,  as  was  usually  the  case  when  he  discussed  a 
constitutional  question,  he  exhausted  it.  So  inexorable 
was  his  logic,  so  convincing  his  reasoning,  that  the  ques- 
tioned power  passed  at  once  into  the  category  of  unques- 
tioned powers,  where  it  has  ever  since  remained. 

Here,  as  in  other  cases,  Marshall  did  not  simply  an- 
nounce a  conclusion,  but  he  demonstrated  that  the  de- 
cision was  right;  that  the  jurisdiction  attacked  not  only 
existed,  but  was  essential  to  the  existence  of  a  supreme 
organic  law  for  the  whole  country. 

Here  then  was  established,  explained  and  justified  one 
of  the  most  important  functions  of  the  Supreme  Court, 
that  of  final  interpreter  of  the  Constitution;  and  there 
was  thus  insured  that  uniformity  of  construction  essen- 
tial to  the  supremacy  of  the  Constitution. 

Among  the  most  important  services  of  Marshall  are 
the  rules  and  principles  of  constitutional  construction 
which  he  thought  out  and  formulated  and  which  are  in- 
terspersed among  his  decisions.  They  have  been  so  uni- 
versally accepted  and  so  often  applied,  that;  as  was  said 
by  the  late  Chief  Justice  Waite,  they  have  come  to  be  re- 
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garded  almost  as  parts  of  the  Constitution  itself.  And  it 
is  in  a  large  measure  due  to  them  that  oar  Constitution 
has  been  found  to  possess  that  flexibility  and  elasticity 
which  were  supposed  to  be  incompatible  with  a  written 
Constitution  and  without  which  it  could  not  have  met 
the  requirements  of  the  United  States  in  all  the  various 
stages  of  their  marvelous  growth  and  development  dur^ 
ing  the  century  just  closed. 

It  Is  in  one  of  Marshall's  opinions  that  we  find  the  first 
judicial  exposition  of  the  nature  and  importance  of  the 
commerce  clause  of  the  Constitution,  which,  developed 
along  the  lines  marked  out  by  him,  has  emancipated  the 
commerce  of  the  Nation  from  the  control  of  the  States, 
and,  by  obliterating  State  boundaries,  has  rendered  pos- 
sible the  vast  growth  and  development  of  the  internal 
commerce  of  this  country. 

In  another  of  his  opinions  we  find  the  first  and  best 
definition  of  ^^ bills  of  credit"  within  the  meaning  of 
the  constitutional  prohibition  against  the  issuance  by  a 
State  of  bills  of  credit.  In  the  famous  Dartmouth  Col- 
lege case,  Marshall  construed  and  applied  the  contract 
clause  of  the  Constitution,  which  forbids  a  State  from 
passing  any  law  impairing  the  obligations  of  a  contract. 
The  decision  is  said  by  the  late  Justice  Miller  to  have  ex- 
ercised a  more  pervading  and  controlling  influence  over 
State  legislation  than  any  other  ever  rendered  by  any 
court. 

Perhaps  no  decision  of  Marshall  was  of  more  transcend- 
ent importance  than  that  rendered  in  the  case  of  McCul- 
loch  against  the  State  of  Maryland.  It  is  one  of  the 
cases  of  which  it  may  be  said  that  the  fate  of  the  Na- 
tion bung  upon  the  decision  of  the  court.  Iif  this  case 
Marshall  dealt  with  the  implied  powers  of  the  National 
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Goyernmenty  and  the  opinion  is  considered  one  of  the 
most  masterly  and  elaborate  of  his  efforts. 

It  was  well  said  at  the  time  by  William  Pinkney  that 
this  decision  contained  a  pledge  of  the  immortality  of  the 
Union. 

Time  does  not  permit  the  mention  even  of  other  famous 
decisions  in  which  the  fundamental  principles  of  Ameri- 
can constitutional  law  were  established  by  Marshall  on 
lines  so  broad  and  deep  that  they  are  now  the  basic  stones 
upon  which  rest  the  magnificent  superstructure  of  our 
constitutional  jurisprudence.  Very  few  of  the  funda- 
mental conceptions  we  have  of  the  nature  and  powers  of 
the  Federal  Government  and  of  the  relations  of  the  com- 
ponent parts  of  our  dual  system  to  each  other  were  not 
first  expounded^  explained  and  defended  by  MarshalL 

Marshall's  demeanor  and  conduct  on  the  bench  seem 
to  have  left  nothing  to  be  desired.  He  was  simple  and 
unaffected  in  his  manners;  uniformly  courteous  and  most 
patient;  firm  when  necessary  and  always  dignified  with- 
out effort;  and  possessed  of  a  judicial  courage  which  led 
him,  on  more  than  one  occasion,  notably  at  the  trial  of 
Aaron  Burr,  to  face  without  flinching  an  indignant  nation 
and  a  popular  clamor  which  threatened  to  overwhelm 
him  for  ever  with  undeserved  obloquy. 

His  opinions  are  not  characterized  by  a  display  of  great 
technical  learning  or  legal  scholarship,  but  rather  by  the 
higher  qualities  of  an  unrivaled  grasp  of  general  prin- 
ciples and  the  ability  to  apply  them  with  unfailing  wis- 
dom and  common  sense  to  the  question  before  him,  and 
to  reach  the  conclusion  by  reasoning  so  clearly  expressed 
and  so  logical  that  the  result  always  seems  to  be  inevi- 
table and  unquestionably  correct.  He  rarely  cited  authori- 
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ties  and  never  massed  them.  In  this  rdspect.onlj  bis  in- 
fluence upon  his  siicoesSon  does  n6t  seem  to  have  been 
of  an  enduring  character.  His  decisions  thus  contrast 
strikingly  with  those  of  more  recent  date  where  the  Scales 
of  justice  are  employed  in  weighing  authorities  en  tnas^, 
and  the  reasoning  of  the  court  is  with  diflSculty  traced 
tbnough  a  bewildering  maze  of  prec^denta 

Marshall's  services  to  the  Supreme  Court  and  the  Con« 
stitution,  which  I  have  briefly  and  imperfectly  touched 
upon,  had  an  effect  upon  the  eharacier  of  the  Federal 
Oorernment  and  the  history  of  the  country  that  would 
be  difficult  to  overestimate.  He  was  placed  at  the  head 
4ft  the  judicial  department  at  a  tnost  critical  period,  and 
fortunate  indeed  it  was  for  the  youdg  nation  that  he  was 
permitted  for  so  many  years  to  perform,  with  unimpaired 
Vigor,  the  duties  of  that  office. 

Adams'  appointment  of  Marshall  to  the  Chief  Justice- 
ship has  been  aptly  referred  to  as  a  gift  or  legacy  of  the 
dying  Federalists  to  the  victorious  Bepublicans — a  beqttest 
destined  to  prove  fatal  to  the  policies  of  the  new  party, 
t>tit  a  bulwark  and  protector  to  the  National  Government 
at  the  time  of  its  greatest  peril.  About  the  date  of  his 
appointment  the  party  of  the  Federalists,  under  whose 
fostering  care  the  new  government  had  begun  its  career, 
had  been  defeated  at  the  polls  by  the  Eepublioans,  the 
party  of  Jeffenson,  the  party  of  the  strict  constructionists^ 
whose  feelings  at  that  time  towards  the  infant  nation 
may  be  likened  to  those  generally  attributed  to  a  step- 
parent, who  reflected  the  jealous  hostility  of  the  States, 
and  whose  general  policy  was  to  restrict  the  powers  and 
functions  of  the  central  government  within  the  narrowest 
limits,  preferring  the  evils  of  a  weak  confederation  rather 


Digitized  by 


Google 


159  Lovdsiana —  Oration  by  Josq>h  P.  Blair. 

than  the  risk  of  a  goternment  strong  enough  to  over- 
shadow or  oppress  the  Statea  Viewing  the  National 
Goyemment  somewhat  in  the  light  of  a  necessary  evil 
whose  growth  and  development  was  fraught  with  danger 
to  the  States,  their  cardinal  rule  of  construction  for  the 
Constitution  was  to  deny  to  the  central  government  every 
power  not  conferred  expressly  or  by  absolutely  necessary 
implication,  and  to  contract  by  construction  every  granted 
power  within  its  narrowest  limits.  Had  the  National 
Gk>vemment,  at  that  plastic  stage  of  its  life,  received  the 
full  impress  of  the  views  and  policies  of  the  Republican 
party,  it  is  more  than  probable  that  the  evils  and  the 
breakdown  of  the  old  Articles  of  Confederation  would 
have  been  repeated,  or  if  the  Union  had  survived  to  this 
time,  instead  of  the  great  world  power  the  United  States 
has  come  to  be  tOHlay,  we  would  have  a  loose-jointed 
alliance  or  confederation,  existing  by  the  sufferance  of 
the  States,  beneath  the  dignity  and  wanting  the  powers 
of  a  Nation. 

I  do  not  believe  I  am  guilty  of  any  extravagance  of 
statement  when  I  say  that  this  country  was  saved  from 
such  a  fate  by  John  Marshall  For  thirty-four  years  at 
the  head  of  the  Federal  judiciary  this  one  man  exercised 
an  influence  upon  the  character  of  the  National  Govern- 
ment and  the  lines  and  direction  of  it«  growth  and  devel- 
opment as  great  as  that  of  the  executive  and  legislative 
departments  combined;  and,  as  is  said  by  a  recent  histo- 
rian,^ Marshall,  in  the  course  of  his  long  judicial  career, 
rooted  out  Jefferson's  system  of  polity  more  effectually 
than  all  the  Presidents  and  Congresses  that  ever  existed. 
He  found  for  the  central  government  in  the  Constitution 
all  the  powers  necessary  to  make  it  complete  and  inde- 
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pendent  within  its  constitutional  domain,  and^  what  was 
more  important,  he  was  able  so  to  explain,  defend  and 
justify  the  existence  of  such  powers  as  to  commend  them 
to  the  people  of  this  country  —  the  ultimate  source  of  all 
yower,  State  or  Federal. 

It  would  be  interesting,  if  time  permitted,  to  trace 
Aurther  the  antagonism  between  Marshall  and  the  Jeffer- 
sonian  party,  and  to  show  that  one  who  for  a  long  period 
of  time  construes  the  laws  of  a  country  wields  a  greater  in- 
fluence than  they  who  make  or  execute  the  laws.  It  must 
suffice  to  say  that  Marshall  and  Jefferson  represented  two 
opposing  forces,  and  that  upon  the  balance  struck  by  the 
antagonism  of  these  forces  the  success  and  stability  of  our 
dual  system  of  government  depends.  One  was  imbued  with 
the  necessity  of  a  strong  central  government,  supreme  in 
its  sphere;  the  other  was  equally  solicitous  for  the  main- 
tenance of  the  powers  and  independence  of  the  States. 
Their  equal  claims  to  be  honored  for  their  patriotism  and 
public  services  is  shown  by  the  recent  verdict  of  the  dis- 
tinguished jury  of  scholars,  statesmen  and  jurists,  who 
gave  them  both  high  places  in  the  Hall  of  Fame,  Marshall 
receiving  ninety-one  and  Jefferson  ninety  votes.  Thus 
the  close  rivalry  which  existed  during  their  life-time  has 
continued  unto  the  third  and  fourth  generation. 

In  private  life  Marshall's  character  was  without  stain 
or  blemish.  His  biographer  has  no  acts  to  apologize  for, 
no  faults  to  explain  away. 

As  a  lawyer  he  stands  at  the  head  of  his  profession  in 
this  country.  As  a  judge  his  illustrious  career  has  no 
parallel  in  the  judicial  annals  of  the  world.  He  is  not 
only  the  greatest  of  all  the  great  men  who  have  sat  on 
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the  bench  of  the  Supreme  Court,  but  it  maybe  truly  eaid 
that  he  arrested  that  court  on  the  road  to  failure  and 
saved  it  from  being  classed  among  the  disappointments 
and  miscarriages  of  the  Constitution. 

That  this  country  has  been  blessed  with  the  most  per- 
fect written  instrument  of  government  the  mind  of  man 
has  ever  devised  is  due  not  solely  to  the  members  of  the 
convention  which  framed  it,  but  in  a  great  measure  to 
Marshall.  As  expounded  and  interpreted  by  him,  it  be- 
came a  grander  and  more  perfect  instrument  than  it  was 
even  in  the  conception  of  its  f ramers.  '^  He  found  the 
Constitution  paper,  and  he  made  it  power;  he  found  it 
a  skeleton,  and  clothed  it  with  flesh  and  blood."  That 
the  United  States  have  become  a  great  nation,  foremost 
among  the  world  powers  of  to-day,  capable  of  arousing 
and  worthy  to  be  the  object  of  those  feelings  of  loyalty 
and  patriotism  without  which  a  Nation  cannot  endure, 
and  which  frequent  change  of  residence  prevents  the 
majority  of  the  people  of  this  country  from  feeling  for 
any  of  the  States,  is  due  to  the  possession  by  the  United 
States  of  the  powers  which  Marshall  expounded,  defended 
and  justified  when  the  National  Government  was  strug- 
gling for  existence.  Among  the  great  nation-makers 
who  were  his  contemporaries,  in  the  long  line  of  illus- 
trious men  who  have  since  left  their  mark  upon  the  his- 
tory of  this  country,  we  shall  search  in  vain  for  any,  save 
Washington,  whose  public  services  were  greater  or  more 
enduring  than  those  of  the  man  in  whose  honor  we  have 
assembled  to-day. 

I  have  said  that  Marshall  entered  upon  his  life  work, 
one  hundred  years  ago,  at  a  critical  period  in  the  national 
life.    The  crisis  at  that  time  was  due  to  the  weakness  of 
Vol.  II— 11 
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the  National  Government,  then  in  its  infancy,  an  untried 
experiment  with  no  precedent  in  history  to  give  promise 
of  success. 

The  beginning  of  a  new  century  finds  the  United  States 
at  another  critical  period  of  their  existence.  The  crisis 
now  is  due  to  the  greatness,  not  the  weakness,  of  the 
Nation.  The  problems  and  difficulties  which  confront  it 
are  those  consequent  upon  the  vast  expansion  of  its  pow- 
ers and  its  boundless  wealth,  to  its  vigorous  youth  and 
conscious  strength.  It  has  grown  too  great  for  its  activ- 
ities to  be  confined  within  the  limits  even  of  the  imperial 
domain  on  this  continent,  extending  from  ocean'  to  ocean, 
over  which  it  has  expanded.  Neither  the  conduct  of  the 
vast  internal  commerce  nor  the  development  of  the  ex- 
haustless  resources  of  the  country  suffices  to  satisfy  the 
overflowing  energies  or  furnish  employment  for  the  ever- 
increasing  wealth  of  its  people.  We  have  naturally  and 
inevitably  expanded  into  other  fields  of  activity.  We 
have  entered  into  competition  with  the  world  for  the 
commerce  of  the  world,  and  have  sought  employment 
for  our  surplus  capital  and  energy  in  the  development  of 
the  undeveloped  resources  of  less  progressive  countries. 

In  these  days  of  strenuous  world-wide  activity,  when 
improved  methods  of  communication  have  brought  into 
close  touch  all  parts  of  the  earth,  causing  the  most  dis- 
tant countries  to  have  more  points  of  contact,  more  com- 
mon and  conflicting  interests  than  had  bordering  States 
a  hundred  years  ago,  the  nations  of  the  earth  must  b^ 
regarded  as  members  of  one  great  community,  their  flelds 
of  action  crossing  each  other  in  so  many  lines,  giving 
rise  to  so  many  matters  of  common  concern,  that  no  nar 
tion  can  any  longer  lead  an  isolated  existence,  indifferent  to 
the  external  relations  of  other  nations,  exerting  no  influ- 
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ence  and  prepared  to  take  no  part  in  the  common  affairs 
of  the  world.  Certainly  the  nation  which  is  generally 
considered  to  be  the  most  powerful  and  the  most  pro- 
gressive^ the  greatest  in  wealth  and  resonroes,  in  youth 
and  energy,  cannot  expect  and  should  not  desire  to  play 
such  a  passive  and  ignoble  rdle  in  the  community  of  which 
it  must  needs  always  be  a  deeply  interested  member. 

And  so  it  has  come  about,  naturally,  properly,  inevi- 
tably, that  the  United  States,  having  become  a  great  na- 
tion, have  become  also  a  great  world  power,  with  duties 
and  responsibilities  to  face  and  interests  to  further  and 
protect  which  were  not  foreseen  by  the  most  prescient  a 
century  ago,  and  were  not  dreamt  of  by  the  framers  of 
the  Constitution,  but  which  cannot,  for  that  reason,  be 
shirked  or  evaded,  unless  we  are  prepared  to  call  a  halt 
in  the  growth  and  development  of  this  country,  a  halt 
which  may  be  the  precursor  of  contracting  powers  and 
the  beginning  of  the  evils  which  come  to  a  country  when 
growth  and  development  cease  and  stagnation  sets  in. 
But  be  that  as  it  may,  it  is  the  part  of  wisdom  to  recog- 
nize the  fact  that  such  a  halt  will  not  be  called  by  the 
people  of  this  country.  As  a  great  statesmen  recently 
said,  the  country  will  never  be  the  same  again.  For 
weal  or  woe,  we  have  passed  irrevocably  beyond  the  old 
lines.  It  should  now  be  the  common  concern  of  all  that 
neither  the  Constitution  nor  the  Kational  Government 
proves  unequal  to  the  inevitable  task  before  them. 

These  new  conditions  under  which  we  begin  the  new 
century,  the  enlarged  sphere  of  our  national  activity, 
which  recent  events  have  brought  home  to  us  with  start- 
ling force,  have  already  given  rise  to  constitutional  ques- 
tions and  difficulties  of  the  gravest  importance  and  ut- 
most perplexity,  as  potent  for  good  or  evil  as  any  in  the 
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past  history  of  the  country.  History  repeats  itself.  The 
strict  constractionists  who,  in  Marshall's  day,  denied  the 
existence  under  the  Constitution  of  the  powers  upon  which 
we  now  know  the  success  of  the  Union  depended,  are 
again  making  themselves  heard  in  the  land  denying  the 
existence  under  the  Constitution  of  powers  which  are 
essential  not  only  to  the  further  progress  of  the  Kation 
in  the  direction  where  its  great  destiny  lies,  but  for  the 
preservation  of  that  which  it  has  already  achieved,  and 
insisting  upon  a  construction  of  the  Constitution  which 
will  handicap  and  cripple  the  United  States  as  a  member 
of  the  community  of  sovereign  nations. 

On  the  other  hand,  there  are  those  who  now  seem  im- 
patient of  any  organic  limitations  upon  the  powers  of  the 
Federal  Government  in  respect  to  its  foreign  relations  or 
colonial  possessions  and  answer  adverse  criticism  of  our 
international  policy  by  appeal  to  unreasoning  patriotism, 
decrying  all  opposition  on  the  specious  and  dangerous 
plea  that  we  must  always  present  a  united  front  in  our 
external  relations,  and  that  party  divisions  on  such  ques- 
tions will  weaken  the  nation  in  the  eyes  of  the  world. 

It  is  fortunate  that,  at  this  critical  period,  the  bench 
and  the  bar  of  this  country,  and  the  great  institutions  of 
learning,  the  leaders  of  thought  in  every  State  of  the 
Union,  have  by  common  consent  turned  aside  for  a  day 
from  their  ordinary  avocations  to  contemplate  the  public 
services  of  John  Marshall.  For  there  can  be  no  better 
preparation  for  the  solution  of  the  momentous  questions 
before  us  than  a  study  of  the  life  work  of  the  great  ex- 
pounder of  the  Constitution.  We  shall  thus  strengthen 
and  renew  our  allegiance  to  a  Constitution  under  which 
the  liberties  and  happiness  of  the  people  have  been  se- 
cure, while  the  United  States  have  gone  forward  along 
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the  road  to  national  greatness  with  sorer  and  more  rapid 
strides  than  any  other  of  the  nations  of  the  world.  Its 
mandates  and  its  limitations  will  not  be  disregarded  or 
found  irksome  by  one  who  has  learned  their  meaning  and 
the  reasons  for  their  existence  from  the  decisions  of  Mar- 
shall. But  we  may  learn  from  him  another  timely  lesson, 
one  that  the  strict  constructionists  and  little  Americans 
of  the  day  should  take  to  heart,  and  that  is  that  our  great 
organic  law  is  not  a  dead  but  a  liying  instrument,  not 
rigid  and  inflexible,  but  capable  of  growth  and  expansion, 
not  made  for  one  time  and  one  set  of  conditions,  but  for 
all  times  and  to  meet  all  the  needs  and  exigencies  of  all 
the  stages  in  the  growth  of  a  nation  completely  and  ab- 
solutely sovereign  within  the  sphere  of  its  action.  For 
thus  regarded  and  construed,  our  Constitution  will  not 
be  found,  for  the  first  time,  to  be  a  bar  and  an  impedi- 
ment to  the  growth  and  progress,  to  the  success  and  great- 
ness, of  the  United  States. 

If ,  as  I  believe,  the  teachings  of  Marshall,  the  character 
he  gave  the  Constitution  and  the  principles  of  construc- 
tion he  established  shall  tide  us  over  the  present  constitu- 
tional crisis,  and  secure  for  the  United  States,  under  the 
Constitution,  the  powers  necessaiy  to  enable  them  to 
maintain  the  proud  and  commanding  position  so  promptly 
accorded  them  on  their  first  appearance  among  the  great 
world  powers,  then  a  crowning  glory  will  be  added  to  the 
already  imperishable  renown  of  the  great  American  judge. 
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Marshall  Day  was  celebrated  in  Florida  ander  the  aa- 
spices  of  the  Jacksonville  Bar  Association  at  a  dinner 
given  at  the  St.  James  Hotel  in  Jacksonville.  Among 
the  members  and  guests  present  were  the  following:  Pres- 
ident A.  W.  Cockrell,  Jr.;  guests  of  honor:  Hon.  W.  S. 
Jennings,  Governor  of  the  State ;  Attorney-General  W.  B. 
Lamar,  Jadge  W.  H.  Arnoux  of  New  York,  Q.  W.  Wil- 
son  and  W.  E.  Carter,  Dell  Cassidey,  Clerk  of  Circuit  Court ; 
Hon.  C.  M.  Cooper,  Circuit  Judge  E.  M.  Call,  United 
States  District  Judge  J.  W.  Locke,  Judge  John  L.  Dog- 
gett  of  the  Criminal  Court  of  Eecord,  Ex-Governor  F.  P. 
Fleming,  C.  D.  Einehart,  W.  H.  Baker,  Alex.  St  Clair- 
Abrams,  County  Judge  H.  B.  Philips,  Charles  L.  Fildes, 
W.  B.  Clarkson,  W.  B.  Young,  H.  E.  Bowden,  D.  C.  Camp- 
bell,  S.  G.  Shaylor,  A.  B,  Humphries,  A.  G.  Hartridge, 
Colonel  H.  Bisbee,  H.  H.  Buckman,  Seton  Fleming,  J.  M. 
Barrs,  W.  J.  Bryan,  N.  P.  Bryan,  George  C.  Bedell,  W.  P. 
Smith,  H.  L.  Montgomery,  Geo.  M.  Powell,  F,  P.  Flem- 
ing, Jr.,  J.  S.  Maxwell,  Frank  O.  Clark,  C.  H.  Summers, 
E.  O.  Locke,  C.  S.  Adams,  A.  H.  King,  M.  A.  Brown, 
D.  U.  Fletcher. 

At  the  great  fire  in  Jacksonville,  which  occurred  in 
May,  1901,  all  the  papers  of  the  Jacksonville  Bar  Associ- 
ation were  destroyed,  including  the  manuscript  of  the  ad- 
dresses. From  a  contemporary  account  we  are  able  to 
give  a  synopsis  of  the  proceedings  and  addresses. 

The  meeting  was  presided  over  by  A.  W.  Cockrell,  Jr., 
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President  of  the  Assocjiition,  who,  after  reading  congratu- 
latory dispatches  from  the  Kational  Committee  on  Mar- 
shall Day  and  from  Adolph  Moses,  sending  the  greetings 
of  Illinois  to  Florida,  then  introduced  Governor  Jen- 
nings. After  some  fitting  remarks  by  Qovernor  Jennings 
the  chairman  introduced  as  the  orator  of  the  day  0.  M. 
Cooper,  formerly  a  member  of  Congress  and  Ex-Attorney- 
General  of  the  State,  from  whose  address  the  following 
is  taken: 

Address  of  O.  M.  Cooper. 

We  have  met  to-night  to  do  honor  to  the  memory  of  a 
great  man  and  a  great  judge.  The  greatest  of  American 
judges,  like  the  greatest  of  American  Presidents,  was 
bom  of  poor  parentage.  He  was  fond  of  reading,  and 
had  at  his  elbow  the  best  books  of  the  English  authors 
which  were  to  be  found  in  the  old  homes  of  Virginia. 
He  had  no  collegiate  education,  but  the  sentiment  is  as 
true  now  as  it  was  when  Carlyle  said:  "  The  best  college 
is  a  fine  collection  of  books." 

After  reviewing  the  history  of  Marshall  and  his 
judicial  career  and  leading  decisions,  Mr.  Cooper  con- 
tinued: 

To  form  an  adequate  estimate  of  John  Marshall  we 
must  consider,  first,  the  conditions  of  the  field  to  which 
he  was  called ;  second,  the  man ;  and  third,  his  work. 

First,  let  us  take  the  conditions  which  existed  when  he 
was  appointed.  Independence  had  been  achieved,  the 
Constitution  had  been  adopted,  and  the  government  of 
the  United  States  thereunder  had  begun. 

Some  Bevolutionary  patriots,  such  as  Patrick  Henry  and 
George  Mason,  had  opposed  the  adoption  of  the  Constitu- 
tion.   Many  others,  of  whom  Madison,  who  had  been  es- 
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peoially  prominent  and  inflnential  in  seonring  its  formation 
and  adoption,  may  be  considered  a  representative,  had 
become  fearful  of  what  they  considered  a  too  free  con- 
straction  of  its  provisions  as  dangerous  to  the  rights  of 
the  States,  local  self-government  and  individoal  liberty. 

The  contentions  of  the  schools  of  construction  of  Hamil- 
ton and  Jefferson  were  strenuous  and  bitter.  Kone  of 
the  greatest  constitutional  questions  had  been  decided  by 
the  Supreme  Court.  Oliver  Ellsworth  had  resigned  the 
Ohief  Justiceship.  John  Jay  had  declined  a  reappoint- 
ment, saying:  "I  left  the  bench  perfectly  convinced  that 
under  a  system  so  defective  it  would  not  obtain  the  energy, 
^weight  and  dignity  which  were  essential  to  its  affording 
due  support  to  the  Kational  Government;  nor  acquire  the 
public  confidence  and  respect  which,  as  the  last  resort  of 
the  justice  of  the  Nation,  it  should  possess." 

This  declaration  of  Jay  and  the  position  of  authority 
to  which  the  court  had  attained,  and  the  work  that  it  had 
done  in  a  few  years  later  under  the  Ohief  Justiceship  of 
Marshall,  is  a  measure  of  his  greatness. 

Second — The  man.  His  birth  and  education ;  life  and 
offices  prior  to  his  appointment  as  Chief  Justice,  his  mental 
characteristics  and  his  qualities  as  a  judge. 

Mr.  Cooper  then  elaborated  all  of  these  points,  going 
deeply  into  Marshall's  character.  Mr.  Cooper  was  thor- 
oughly informed  on  the  history  of  Marshall's  life,  and  this 
part  of  his  oration  was  very  full  and  interesting. 

The  third  head  of  the  oration  was  his  Work.  Among 
other  things  Mr.  Cooper  said :  His  judicial  opinions  es- 
tablished the  authority  of  the  Supreme  Court,  its  right  to 
declare  acts  of  Congress  and  of  State  legislatures  uncon- 
stitutional, in  pursuance  of  what  has  been  called  the 
American  Discovery  in  the  Science  of  Government.    He 
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gaye  opinions  favorable  to  the  powers  of  general  govern* 
ment,  opinions  favorable  to  the  reserved  rights  of  States, 
opinions  which  have  been  of  inestimable  value  to  the 
security  of  person  and  of  property  of  individuals. 

We  may  not  all  agree  with  all  of  bis  views  or  opinions, 
but  we  do  all  agree  as  to  the  greatness  and  integrity  of 
the  man  and  the  judge. 

Although  all  that  was  mortal  of  the  man  has  long  been 
dust,  the  principles  of  constitutional  law  which  he  de- 
clared and  established  still  govern  a  great  nation  of  mul- 
tiplied millions,  and  their  influences  do  but  broaden  with 
the  lapse  of  years. 

Address  of  Horatio  Bisbee. 

Mr.  Cooper's  address  was  followed  by  one  delivered  by 
Horatio  Bisbee,  who,  after  an  extended  reference  to  Mar- 
shall's life  and  to  his  leading  decisions,  continued: 

These  three  oases  —  Martin  v.  Hunter's  Lessee,  Cohens 
V.  Virginia,  and  Dartmouth  College  v.  Woodward  —  es- 
tablished forever  in  this  country  the  stability  of  contracts; 
that  no  right  of  the  citizen  under  a  contract  can  be  taken 
away  by  a  State  legislature;  that,  by  the  Constitution,  the 
people  created  a  nation;  that  such  nation  was  sovereign 
against  all  assaults  by  a  State  or  combination  of  States; 
and,  at  the  same  time,  and  by  the  same  great  judgments, 
it  was  established  that  each  State  has  such  sovereignty 
as  the  Constitution  of  the  United  States  has  left  it 

We,  as  lawyers  and  judges,  apply  or  misapply  those 
great  doctrines  every  day.  After  the  lapse  of  nearly  a 
century  they  appear  simple  and  plain.  They  have  b^ 
come  elementary  law.  Yet  they  arose  from  and  survived 
one  of  the  fiercest  and  bitterest  and  most  protracted  po- 
litical contests  that  was  ever  waged  in  this  country.    It 
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was  a  fight  between  Federalism  on  the  one  hand  and 
State  Sovereign  Democracy  on  the  other,  and  the  former 
won.  That  battle  was  won  by  the  marvelous  powers  of 
John  Marshall  in  argument,  lucidity  of  expression,  in 
strength  of  logic  and  mathematical  demonstration  that 
has  never  yet  been  equaled. 

I  have  often,  in  the  calm  and  quiet  of  my  ofSoe,  when 
reading  his  matchless  opinions,  silently  thanked  Gknl  for 
creating  the  man,  and  President  John  Adams  for  the  wis- 
dom of  his  appointment.  Then  sectionalism  was  not 
known.  The  Commonwealth  of  Massachusetts  and  the  Old 
Dominion  of  Virginia  were  united  in  a  common  cause. 
As  they  had  before  stood  shoulder  to  shoulder  to  break 
the  chains  forged  by  the  crown  of  England,  so  then  they 
stood  hand  in  hand  to  create,  maintain  and  perpetuate  a 
sovereign  union  of  States  to  bless  mankind  forever. 

Washington,  Marshall  and  Lincoln  are  the  three  match- 
less figures  that,  above  all  others,  stand  out  in  bold  relief 
against  the  background  of  this  republic.  Had  no  monu- 
ment of  bronze  or  marble  ever  been  erected  to  perpetuate 
the  memory  of  their  heroic  deeds  and  public  services, 
there  has  been  erected  in  the  hearts  of  a  grateful  people 
a  monument  to  their  memories  more  enduring  than  mar- 
ble and  loftier  than  the  skies.  To  compare  either  of 
them  to  the  other  would  be  invidious  and  unpatriotic. 
Each  stands  incomparable  in  his  own  sphere,  and  beyond 
the  reach  of  malice  or  of  envy.  To  each  the  language  of 
Hamlet,  when  picturing  the  character  of  his  father  to  his 
recreant  mother,  would  (omitting  two  words)  be  appro- 
priate: 

^^  See,  what  a  grace  was  seated  on  his  brow  .  •  •  the 
front  of  Jove  himself.  An  eye  like  Mars,  to  threaten 
and  command.    A  station  like  the  herald  Mercury,  new- 
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lighted  on  a  heaven-kissing  hill.  A  combination  and  a 
form,  indeed,  where  every  god  did  seem  to  set  his  seal, 
to  give  the  world  assurance  of  a  man." 

Such  was  Washington;  saoh  was  Marshall;  snch  was 
Lincoln. 

Washington  by  his  military  achievements,  his  indom- 
itable will  and  unconquerable  perseverance  against  ob- 
stacles that  would  have  crushed  smaller  souls,  gave  liberty 
to  our  country,  and  made  possible  our  written  Consti- 
tution of  Government. 

From  every  grant  of  power  in  that  instrument,  Marshall 
wrote  out  a  chart  of  constitutional  law  for  all  future 
time. 

Lincoln  followed  that  chart,  and  by  following  it  pre- 
served a  nation,  and  perpetuated  its  glory. 

As  the  result  of  such  achievements  we  have  to-day, 
thank  God,  seventy-five  millions  of  people,  united  ajid 
happy,  each  part  of  our  common  country  vying  with  the 
other  in  patriotic  ardor,  both  in  peace  and  war,  and  the 
Commonwealth  of  Massachusetts  and  the  old  Dominion 
of  Virginia  again  bearing  aloft  the  Stars  and  Stripes  as 
of  old,  the  emblem  of  our  country's  power  wherever  it 
floats. 

But  as  generations  come  and  go,  as  centuries,  may  we 
hope,  with  the  Union  still  preserved,  roll  on ;  when  hun- 
dreds of  millions  of  people  shall  mark  our  progress;  with 
a  gigantic  commerce  outstripping  all  competitors;  with 
uncon  ;uerable  armies  at  home,  and  unconquerable  navies 
upon  every  sea  and  in  every  dime;  with  an  invincible 
people  behind  them  all,  confronting  the  world,  the  stu- 
dent of  history  will  trace  back  this  grand  and  marvelous 
stream  of  national  life  and  national  power  to  the  brain 
and  conrage  of  John  Marshall. 
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Marshall  Day  was  elaborately  celebrated  in  the  State 
of  Michigan,  nnder  the  auspices  of  the  joint  committees 
of  the  American  Bar  Association,  the  Michigan  State  Bar 
Association  and  the  Detroit  Bar  Association,  and  the  law 
faculty  and  students  of  the  University  of  Michigan.  The 
Bar  Association  of  Detroit  has  annually  commemorated 
the  judicial  services  of  a  late  eminent  judge  of  that  State, 
James  Y.  Campbell.  It  was  determined  to  consolidate 
the  exercises  in  commemoration  of  Marshall  and  Camp- 
bell; and  the  celebrations  were  accordingly  observed  on 
the  same  day  and  occasion.  The  Detroit  Bar  Association 
provided  for  the  publication  of  the  addresses  and  pro- 
ceedings on  Marshall  Day  in  a  beautifully  printed  volume, 
edited  and  compiled  by  William  L.  January,  of  the  De- 
troit bar,  and  embellished  with  portraits  of  Chief  Justice 
Marshall,  and  Justices  Campbell  and  Cooley,  of  the  prin- 
cipal orator  of  the  day,  Luther  Laflin  Mills,  and  of  Adolph 
Moses  of  the  Chicago  bar,  who  was  the  first  to  propose 
the  celebration  of  Marshall  Day.^ 

1  The  title  page  is  as  foUows:  «<  1801-190L  The  First  Centennial 
Anniversaiy,  Celebration  and  Banquet  'John  liarshall  Day/  Feb- 
ruary 4th,  190L  In  memory  of  John  Marshall,  and  his  installation 
as  Chief  Justice  of  the  Supreme  Court  of  the  United  States,  Febru- 
ary 4, 1801.  A  record  of  the  proceedings,—  Letters,  papers,  eta,  with 
a  reproduction  of  the  invitationa  issued,  and  the  menu  cards  used  at 
the  banquet,  together  with  the  orations  and  addresses  delivered  in 
Detroit  and  in  Michigan;  containing  also  a  report  of  the  action  of 
the  Michigan  legislature,— a  ritumi  of  the  day.  Edited  and  com- 
piled by  William  L,  January,  of  the  Detroit  Bar.  Under  authority 
of  the  Detroit  Bar  Association  and  the  acquiescence  of  the  State 
Bar." 
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The  publication  edited  by  Mr.  January  contains,  in 
addition  to  the  proceedings  and  addresses  on  Marshall 
Day,  the  action  of  the  Michigan  legislature,  which,  as  a 
tribute  to  Marshall's  greatness  and  as  an  evidence  of  the 
present  appreciation  of  the  great  work  he  did  for  our 
courts  and  our  country,  spread  a  testimonial  to  his  abilities 
and  character  upon  its  records,  and  out  of  respect  to  his 
memory,  and  to  enable  the  members  of  the  legislature 
to  attend  the  celebration,  both  houses  adjourned  from 
February  1st  until  February  5th.  The  volume  thus  printed 
contained  also  a  eulogy  on  John  Marshall  by  Alfred  Bus- 
sell,  of  the  Detroit  bar,  reprinted  from  the  American  Law 
Beview,  January  number,  1901;  also  an  address  by  Bus- 
sell  0.  Ostrander  before  the  Ingram  County  Bar  Associa- 
tion at  Lansing,  the  capital  of  the  State,  on  February  4th, 
and  an  account  of  the  proceedings  at  the  banquet  held  at 
the  Bussell  House  in  Detroit  on  the  evening  of  the  same 
day,  as  well  as  other  interesting  data. 

The  exercises  at  Detroit  were  held  in  the  Detroit  Opera 
House  on  the  afternoon  of  February  4, 1901,  and  were 
attended  by  the  justices  of  the  Federal  Courts,  the  justices 
of  the  Supreme  Court  and  the  Circuit  Courts  of  the  State, 
and  by  large  numbers  of  the  profession  from  different 
parts  of  the  State  and  many  citizens. 

The  opening  address  was  by  John  C.  Donnelly,  Presi- 
dent of  the  Detroit  Bar  Association,  introducing  as  the 
orator  of  the  day  Luther  Laflin  Mills.  After  referring  to 
the  manner  in  which  the  celebration  of  Marshall  Day  had 
been  brought  about,  Mr.  Donnelly  said: 

Address  of  John  O.  Donnelly. 

As  will  be  noted,  the  anniversary  which  we  celebrate 
in  the  life  of  Marshall  is  that  of  his  appointment  to  the 
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bench  of  the  Supreme  Court.  It  is  not  like  celebrating 
the  anniversarj  of  some  event  in  the  life  or  career  of  a 
great  political  leader,  whose  work  has  not  resulted  in  great 
or  permanent  good,  or  in  the  vindication  or  triumph 
of  sound  principles  of  political  economy  or  government. 
It  means  not  alone  that  the  Bar  and  the  Bench  think  it  is 
proper  and  have  the  desire  to  renew  the  expressions  of 
former  days  by  our  predecessors  in  the  profession  giving 
testimony  to  the  sterling  patriotism,  high  personal  cour- 
age, and  private  and  civic  virtue  of  Chief  Justice  Mar- 
shall, but  it  has  a  broader  and  greater  significance  which 
may  not  improperly  be  said  to  have  justification  in  a 
greater  or  less  degree  from  current  and  passing  events. 
It  means  the  recalling  of  the  history  of  the  career  of  the 
distinguished  jurist  in  the  varied  walks  of  life  through 
which  he  passed,  and  the  renewal  of  the  declaration  of 
our  adhesion  to  the  great  principles  of  constitutional  law 
which  he  enunciated,  and  in  so  doing  to  declare  it  to  be 
our  solemn  conviction  that  in  his  work  upon  the  bench, 
and  as  the  result  of  his  judicial  labors,  are  to  be  found  the 
application  of  those  principles  of  constitutional  interpre- 
tation which  give  to  the  fundamental  law  of  our  country 
its  vitality  and  strength. 

It  means  the  recognition  upon  the  part  of  the  Bar 
and  Bench  that  their  duty  is  not  confined  to  the  per- 
formance of  the  mere  drudgeries  of  the  profession,  as 
they  are  met  from  day  to  day,  but  that  they  have  a 
higher  and  broader  function,  out  of  which  springs  an  ob- 
ligation, at  this  time,  to  bring  once  more  to  the  notice 
of  the  people  the  magnificent  work  of  Chief  Justice  Mar- 
shall. He  is  recognized  and  accepted  in  its  fullest  sense 
as  the  greatest  exponent  of  those  principles  of  constitu- 
tional interpretation  which  give  to  the  Constitution  of 
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the  IJaited  States  that  scope  and  meaning  and  poten- 
tiality which  lift  it  high  above  the  level  of  a  mere  polit- 
ical compact,  of  fleeting  expediency,  and  as  having  pre- 
sented first  to  the  intelligent  comprehension  of  the  Ameri- 
can citizen  the  possibilities  of  greatness  that  lay  within  the 
grasp  of  the  nation.  Observant  men  in  thinking  upon  the 
constitutional  policy  of  the  country,  as  reflected  in  our 
attitude  at  the  present  day,  are  disturbed  at  the  apparent 
willingness  of  public  men  to  ignore  constitutional  restric- 
tions and  limitations,  and  to  seek  to  make  of  that  instru- 
ment only  a  partial  declaration  of  rights  and  powers  and 
duties  and  privileges,  and  to  find  outside  of  the  four  cor- 
ners of  that  document,  not  a  residuum  of  national  power 
and  authority,  but  a  perfect,  complete  and  independent 
source  from  which  can  be  drawn  a  justification  for  any 
national  course  or  act  in  favor  of  which  a  majority  of  the 
people  for  the  time  being  declare.  To  a  reflecting  person 
nothing  can  be  more  dangerous,  and  the  mere  fact  that  a 
majority,  for  the  time  being,  declare  in  favor  of  a  thing, 
does  not  justify  a  departure  from  constitutional  methods 
and  destruction  of  constitutional  guarantees. 

De  Tocqueville  has  aptly  declared  that  nothing  in  a 
free  State  is  to  be  so  dreaded  as  the  tyranny  of  a  major- 
ity over  a  minority.  While  recognizing  the  aptness  of 
the  language  of  the  poet,  in  which  he  puts  in  the  mouth 
of  the  dying  king,  "  The  old  order  changeth,  yielding 
place  to  the  new,"  yet  we  believe  that,  in  the  interest  of 
moderation  and  conservatism,  it  is  well  to  ask  the  people 
to  study  once  more  the  principles  of  the  Constitution. 
While  we  do  not  presume  in  this  place,  and  at  this  time, 
to  pass  judgment,  and  either  approve  or  condemn,  we 
think  that  we  lawyers  and  judges  are,  from  our  education 
and  training,  peculiarly  fitted  to  observe  and  note  where 
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political  policies  press  against  constitutional  safeguards 
and  run  counter  to  accepted  political  maxims,  and  we 
think  that  if  a  word  of  admonition  is  necessary,  it  is  fit- 
tingly given,  when  we  say  to  our  countrymen:  Study  the 
life  and  character,  learn  and  adopt  and  apply  the  prin- 
ciples of  constitutional  law  declared  by  Marshall,  and  by 
so  doing  they  cannot  be  false  to  liberty  and  humanity. 

Address  of  Luther  Laflin  Mills. 

The  celebration  this  day  of  an  important  and  signifi- 
cant event  in  the  history  of  the  Republic  is  happily  con- 
current with  the  opening  of  a  new  century  in  the  progress 
of  humanity's  life.  Manifest  it  is  that  facts  are  not  deter- 
mined by  the  calendar  of  days ;  and  that  no  arbitrary  limit 
can  confine  and  classify  the  current  deeds  of  men  or  give 
them  a  special  character  by  any  limitations  of  years.  The 
stream  of  history  flows  on,  unbroken,  unhindered  and 
persistent — varying  in  many  ways — but  always  the  flood 
whose  past  commingles  with  the  present  and  the  future, 
and  sweeps  forward  forever.  Yet  the  hand  of  Time,  at 
the  end  of  decades,  generations,  centuries,  naturally  leads 
men  and  nations  to  review  the  course  and  meaning  of  the 
past,  and  directs  their  thinking  to  a  common  purpose. 

To  find  a  measure  for  the  remarkable  character  to  the 
recognition  of  whose  greatness  and  contribution  to  the 
nation's  welfare  this  day  is  dedicated,  it  is  not  inappro- 
priate that  we  briefiy  contemplate  the  beginnings,  the 
growth  and  the  achievements  of  the  Bepublic.  What  a 
marvelous  scene  confronts  our  vision  —  not  vast  in  its 
stretches  of  time  like  those  of  the  empire  of  an  ancient 
age,  but  vast,  indeed,  in  development,  experience,  civiliza- 
tion! 
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In  1776  thirteen  small  colonies,  each  distinct  from  the 
rest,  with  a  population  aggregating  not  three  millions  of 
people,  individual  communities,  with  different  and  at 
times  conflicting  interests,  and  no  special  bond  uniting 
them,  stood  upon  the  eastern  border  of  a  mysterious  wil- 
derness whose  darkness  was  the  cover  of  a  barbarian,  sav- 
age race  of  men  —  a  wilderness  seemingly  boundless  and 
embracing  the  continent  from  the  white  man's  limits  to 
the  far  western  sea. 

These,  as  the  foundations  of  the  American  Bepublic, 
were  mere  dependencies  of  a  kingdom,  colonial  subjects 
of  a  distant  government,  struggling  under  the  hard  hand 
of  a  monarchy  to  which  the  members  of  their  communi- 
ties were  attached,  indeed,  by  filial  ties,  but  which,  seem- 
ing to  have  lost  its  nature  as  America's  motherland, 
treated  them  with  a  harshness,  severity  and  injustice 
through  parliamentary  legislation,  orders  of  privy  coun- 
cils and  edicts  of  a  foolish  and  stern  ruler,  which  even 
the  thoughtful  Englishman  of  the  present  generation,  in 
all  fairness,  denounces.  Governmentally,  these  colonists 
were  a  subject  people,  and  as  such  were  regarded  and 
treated  by  the  power  above  them.  Pleading  for  their 
rights,  they  received  denial  and  rebuke;  their  appeals  for 
redress  went  for  naught;  their  grievances  were  ignored, 
and  the  ground  of  their  complaints  was  increased  with 
recklessness  or  malignity.  With  patience  they  endured; 
with  fortitude  suffered ;  with  hope  looked  forth  to  the 
dawn  of  a  better  day,  when  England  should  recognize 
the  wrongs  she  was  perpetrating  and  reform  the  evils  of 
her  conduct  Their  patience  was  exhausted;  the  hope 
which  they  had  indulged  was  ended,  and  under  the  fierce 
compulsion  of  tyranny  they  inaugurated  a  victorious 
revolution,  whose  righteousness  was  determined  by  the 
VouII— 19 
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God  of  battles  and  whose  justice  stands  confirmed  in  the 
tribunal  of  Christendom.  Then  began  their  struggle  in 
war;  thirteen  individual  colonies  working  for  a  common 
cause,  but  with  no  bond  of  unity  save  the  mutuality  of 
their  sufferings  and  the  oneness  of  their  aspirations  to  be 
free.  Thus  they  stood  and  fought  together  with  alternat- 
ing victory  and  defeat  until  they  approximated  to  na- 
tional sovereignty  under  their  Articles  of  Confederation, 
and  these  remained  for  years. 

But  after  the  successful  ending  of  the  revolutionary 
struggle  of  seven  long  years  was  accomplished,  the  neces- 
sity of  supplementing  the  Confederacy  by  a  strong,  unified. 
Sovereign  Nation,  with  delegated  powers  and  authority 
conferred  by  the  States,  merging  into  irrevocable  unity, 
became  apparent  and  mandatory,  as  essential  to  the  per- 
manent strength  and  growth  of  the  country,  for  its  sub- 
jective development,  its  proper  relations  with  foreign 
governments  and  its  defense  against  attack  in  war,  and 
for  the  securing  of  the  ^^  blessings  of  liberty  "  to  posterity. 
Out  of  the  popular  recognition  of  the  emergency  confront- 
ing the  people  came  the  convention  of  1787,  and  the  adop- 
tion of  the  Federal  Constitution,  and,  by  virtue  of  that 
fact,  the  fixed  and  final  establishing  of  the  United  States 
of  America  as  a  nation  among  nations  —  the  irrevocable 
result  of  the  compact  of  the  States — not  itself  a  mere 
compact  subject  to  conditions,  or  the  continued  concur- 
rence of  its  parties,  but  a  creation  indestructible  save  as  a 
revolution  against  its  possible  oppression  might  destroy 
it,  or  assaults  from  foreign  enemies.  Thus  the  Constitu- 
tion meant  nationality ;  it  was  the  voxjpopvli  of  America — 
not  the  impulsive  utterance  of  the  people  yielding  to  the 
emergency  of  an  hour,  but  the  deliberate  expression  of 
their  sentiments  of  freedom,  democracy  and  law  in  the 
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concrete  forms,  policies  and  regulations  of  a  republic,  for 
themselves  and  the  generations  following  forever.  It  was 
the  conspicuous  governmental  achievement  of  all  his- 
tory  —  the  realization  of  the  dream  of  an  ancient  philoso- 
phy, and  the  high  ideals  of  the  past's  best  philanthropy.  It 
signified  individualism  self-controlled — personal  liberty 
voluntarily  limited  by  general  rights  —  the  yielding  of 
men  to  the  common  cause  of  man.  It  was  the  product  of 
a  social  emergency  and  also  the  ripe  fruitage  of  political 
philosophy  and  the  sentiment  of  liberty. 

Once  made  free  from  monarchical  power  by  the  long 
struggle  of  the  Sevolution,  the  colonists  were  driven  to 
the  adoption  of  a  form  of  self-government;  therein  lay 
the  necessity  of  the  situation.  By  their  voluntary  and 
aggressive  acts  they  had  separated  from  the  established 
authority  of  an  ancient  kingdom;  the  method  for  their 
survival  and  permanent  independence  became  at  once  the 
paramount  American  question.  Liberty  achieved ;  inde- 
pendence an  accomplished  fact  in  their  political  life — a 
still  graver  problem  confronted  their  wisdom,  thought^ 
their  new  ideas  of  freedom,  their  aspirations,  their  hopes 
for  future  time.  The  public  sentiment  announced  in  the 
Declaration  of  Independence  was  a  pronunciamento 
which,  unique  in  history,  was  a  surprise  to  the  nations  of 
men.  Other  peoples  had  risen  against  tyranny  and  de- 
manded redress  for  their  wrongs ;  centuries  before,  sturdy 
English  yeomen  had  forced  from  their  king  the  Magna 
Oharta  of  their  rights.  But  the  attitude  of  the  American 
colonists  when  they  solemnly  asserted  their  separation  and 
independence  from  Great  Britain  was  original,  peculiar, 
startling.  It  was  the  protest,  determined  and  unchange- 
able^ of  communities  of  men  against  tyranny  —  no  sud- 
den passionate  revolt  against  wrongs;  it  was  as  deiiber- 
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ate  as  it  was  unanswerable  and  nnsubdnable.  It  had 
become  too  late  for  compromise  or  concession  to  end  the 
controversy;  the  die  was  cast — ineradicably  was  stamped 
on  the  coinage  of  a  new  haman  aspiration  the  image 
of  the  Goddess  of  Liberty.  Then  came  the  conflict  of 
physical  forces — the  war  ships,  the  cannon,  the  destruc- 
tion of  property,  the  deaths  of  men,  and  all  the  courage, 
heroism  and  barbarism  of  war.  No  record  shows  a  braver 
fight  for  freedom,  conducted  under  no  national  organ- 
ization — an  uprising  of  the  people  in  a  determination  for 
self-government. 

Where  in  the  records  of  national  histories  do  you  find 
a  chapter  to  be  compared  with  the  story  of  the  seven 
years'  struggle  of  the  American  colonists?  Patient,  un- 
faltering, self-sacrificing,  they  made  their  fight;  their  en- 
deavor, in  its  purpose,  was  to  cast  off  tyranny  and  be 
independent  of  an  arbitrary  old-time  ruler;  their  imme- 
diate purpose  was  for  freedom;  to  that  their  spirit  and 
energies  were  devoted;  independence  was  their  inspiring, 
controlling  motive.  Theirs  was  a  noble  revolt,  and  the 
judgment  of  mankind  approves  it  The  efl'ort  of  the 
colonists  was  unique  in  more  phases  than  one;  its  chief 
surprise  lay  in  the  fact  that  it  was  an  uprising  against 
the  supremacy  of  their  ancestral  institutions.  Its  prin- 
cipal motive  at  the  last,  after  peaceful  negotiations  were 
closed,  was  the  securing  of  separation.  The  future  was 
almost  lost  in  the  present;  the  first  issue  was  freedom. 
The  strong  man  was  to  break  the  cords  that  held  him. 
He  broke  the  bonds  and  stood  before  the  world  in  manly 
freedom  — erect,  determined,  resolute;  he  was  the  hero 
of  his  century.  His  background  was  the  wilderness; 
there  also  lay  his  future.  This  giant  of  liberty  had  ac- 
complished his  dream;  he  had  emerged  into  the  new  life 
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of  its  realization  and  stood  before  mankind  as  the  revela- 
tion of  a  unique  ideal.  The  freedom-seeking  American 
was  only  a  beginner;  the  accomplishing  of  his  liberty 
was  but  a  first  step.  A  still  harder  task  remained  for  his 
genius,  his  wisdom,  his  fidelity  —  the  vaster  labor  of  cre- 
ating a  Nation.  Following  the  Bevolutionary  epoch  came 
the  great  constructive  period  —  that  of  the  founding  and 
upbuilding  of  a  republic  in  which  should  not  only  be 
realized  the  dreams  of  the  Bevolutionists  for  liberty,  but 
which  should  stand  for  all  time  as  the  guardian  of  the 
rights  of  man. 

The  Constitutional  C!onvention  occurred  as  the  natural 
and  necessary  event  which  should  open  the  way  for  safe- 
guarding the  results  of  war  by  the  permanent  institutions 
of  peace.  Those  who  composed  this  historic  convention 
called  to  originate  the  form  and  frame  of  the  Bepublic 
assumed  a  burden  for  their  wisdom,  judgment  and  fore- 
sight larger  than  had  ever  before  been  imposed  on  the 
minds  of  men  acting  in  a  like  capacity.  For  them  the 
past  offered  no  precise  precedents;  the  records  of  time 
furnished  no  republican  examples  to  fit  the  needs  of  the 
new  liberty  and  aspirations  of  American  life.  In  the 
convention  were  the  strongest  men  of  the  time;  thirty- 
nine  had  been  members  of  the  Continental  Congress;  the 
Declaration  of  Independence  bore  the  signatures  of  seven 
of  their  number.  Of  its  members  thirty-one  were  lawyers, 
of  whom  ten  had  been  judges;  eight  of  the  members  bad 
been  governors  of  States.  There  were  Madison,  Hamilton, 
Ellsworth,  Wilson,  Martin,  Morris,  Randolph,  Butledge, 
Franklin  and  Washington;  and  to  them  and  their  col- 
leagues in  the  immortal  work  of  the  convention  all  man- 
kind—  thinkers,  scholars,  lovers  of  the  people  every- 
where— render  the  tribute  of  honoring  recognition. 
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Framers  of  the  American  Constitution  —  originators 
of  the  one  great  snccessful  system  of  a  representative 
popular  government  which  glorifies  history  —  to  you,  at 
this  beginning  of  another  century,  we  speak  our  rev- 
erence and  gratitude  and  bow  our  heads  before  your 
marvelous  achievement. 

A  distinguished  foreign  writer  of  the  present  day  has 
spoken,  with  a  suggestion  of  irony  in  his  words,  of  our 
^^  canonizing  "  the  Constitution.  Beviewing  American  life 
during  the  century  just  ended  —  the  development  of  its 
civilization,  its  growth  in  the  humanities,  its  rights  of 
man  protected  and  enlarged,  its  Christianity  widespread- 
ing  over  the  continent  and  leading  society  as  well  as  the 
individual  into  purer  and  loftier  sentiments  and  hope  — 
its  inspiring  and  redeeming  influences  on  distant  peo- 
ples— its  constant  torch  of  liberty  held  aloft  for  all  the 
race, —  we  do  well,  indeed,  to  canonize  the  Constitution, 
by  virtue  of  which  arose,  and  in  every  stress  of  danger 
and  attack  has  remained  and  will  remain,  a  sovereign 
nationality.  The  first  days  of  the  twentieth  century  be- 
hold no  grander  fact  of  promise  for  the  generations  than 
the  assured  stability  of  the  American  Constitution.  It 
has  stood  the  test  of  the  century  just  concluded;  criti- 
cisms from  certain  classes  of  the  people,  attacks  from 
discOTdant  sectional  interests,  the  passions  of  men  and 
the  fiercest  civil  war  of  history,  from  whose  clouds  it  has 
emerged  stately  and  sublime — a  lofty  mountain  in  the 
landscape  of  human  institutions.  The  nineteenth  cent- 
nry  was  a  glorious  era — a  golden  age  of  science,  the  arts, 
the  uplifting  of  man,  discoveries,  inventions,  charities,  the 
magnifying  of  human  sentiments  as  to  spiritual  things 
and  the  providence  and  power  of  Ood.  But  can  Christ- 
endom now  point  to  any  grander  result  of  the  last  one 
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hundred  years,  accomplished  by  man  under  the  guidance 
of  the  Almighty,  than  the  confirmed  integrity  and  per- 
manence and  development  of  the  American  republic? 

The  people  of  this  country,  in  every  State  thereof,  are 
honoring  to-day  the  memory  of  a  man  who  stands  con- 
spicuous and  eminent  in  the  constructive  period  of  the 
Nation — John  Marshall — who,  on  the  4th  day  of  Feb- 
ruary, 1801,  assumed  his  duties  as  the  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  the  head  of  the 
most  important  department  of  the  Federal  Government, 
standing  strong  against  erratic  popular  impulses,  the 
transient  opinions  of  men,  the  conflict  of  selfish,  material 
interests,  the  ambitions  of  politicians;  against  these  dan- 
gers,  standing  for  the  supremacy  of  the  organic  law  of 
the  land  and  the  Federal  Government  as  created  by  all 
the  people.  Great  as  is  the  province  of  the  law-makers; 
broad  as  are  the  functions  of  the  executive,  more  potent 
and  essential  than  they,  was  always  in  our  history,  and 
still  remains,  the  judiciary  of  the  Nation,  in  whose  Su- 
preme Court  lie  the  ultimate  judgment  of  laws  under  the 
Constitution  and  a  final  determining  power  in  legal 
crises,  crises  involving  the  rights  of  States  and  citizens 
and  the  perpetuity  of  the  Bepublic. 

Upon  the  horizon  of  American  history,  illuminated  by 
its  dawn,  stand  the  heroes  of  our  great  beginning.  Among 
them  is  one,  calm,  stately,  imperturbable  —  the  incarna- 
tion of  thought,  brave,  impartial,  independent,  who  rep- 
resents more  than  all  the  rest,  not  the  strategy  and 
courage  of  war  nor  the  statesmanship  which  originates 
governmental  policies,  nor  the  tact  and  skill  of  diplo* 
macy,  but  the  essential  and  conserving  fact  of  law,  in 
the  existence  of  the  nation,  as  the  certain  security  of 
liberty. 
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That  man  was  John  Marshall  Other  men  of  the 
conntry's  past  have  hitherto  been  worthily  honored. 
Their  biographies  have  been  learned  by  the  youth  and 
manhood  of  the  nation;  their  characters  have  become 
heroic  for  the  admiration  and  veneration  of  American 
patriots.  The  province  of  their  labors  was  that  of  ag- 
gressivenesSy  controversy,  leadership,  and  thereon  have 
converged  the  attention  and  interest  of  the  people;  the 
calm  of  his  jadicial  life,  great  as  was  its  results,  may 
account,  perhaps,  for  John  Marshall's  not  having  re- 
ceived that  popularity  to  which  his  character  and  works 
have  entitled  him.  The  dates  and  deeds  of  the  life  of  the 
great  Chief  Justice  have  never  fairly  been  given  to  the 
common  knowledge  of  his  countrymen.  They  have  rested 
in  history,  and  no  voxpopvli  has  aroused  them  until  the 
present  day,  when,  under  the  inspiration  and  guidance  of 
a  distinguished  American  lawyer,  the  people  place  a  new 
hero  in  the  temple  of  their  patriotic  worship. 

The  lawyers  of  every  English-speaking  land  are  famil- 
iar with  his  career;  to  them  he  is  chieftain  and  leader  — 
an  ideal,  and  an  idol.  For  them  he  sits  with  Blackstone, 
Eldon  and  Mansfield,  and  men  like  these,  immortal  in 
the  veneration  of  those  who  constitute  the  membership 
of  the  great  profession  of  the  law,  and  within  their 
knowledge  lie  his  character  and  events,  his  deeds  and 
glory.  Still,  true  it  is,  his  memory  has  not  received  the 
fame  to  which  it  is  entitled  from  the  countless  millions  of 
his  beneficiaries.  But  now  at  last  in  the  fair  play  of  his- 
tory, the  quiet,  the  modest,  the  firm  conservator  of 
America's  political  system  is  brought  from  his  compara- 
tive seclusion  and  made  the  inspiration  of  a  nation's 
solemn  holiday. 

John  Marshall  was  born  not  a  hundred  and  fifty  years 
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ago  in  the  State  of  Yirginia,  and  reached  his  majority  in 
the  year  of  the  Declaration  of  Independence.  His  father 
was  a  patriot)  and  was  bom  and  lived  in  that  region  of 
the  Old  Dominion  where  dwelt  such  men  as  the  Wash- 
ingtons,  the  Lees,  the  Masons,  the  Madisons,  the  Mon- 
roes; and  where,  against  the  British  Stamp  Act  of  1765, 
Bichard  Henry  Lee  prepared  the  first  declaration  of  the 
rights  of  the  colonists  and  their  protests  against  tyranny. 
The  atmosphere  of  the  yonth's  life  was  that  of  a  com- 
munity rebellions  against  injostice  and  assertive  of  the 
rights  of  man.  In  his  boyhood,  under  his  father's  guid- 
ance, he  was  a  student  and  scholar,  a  lover  of  poetry  and 
history;  and  at  the  age  of  eighteen  years  he  began  the 
study  of  law.  Before  he  was  twenty  years  of  age  he  was 
a  lieutenant  in  a  volunteer  company  in  the  Bevolutionary 
movement.  The  news  of  Lexington  had  come  from  Massa- 
chusetts; the  torch  of  the  Eevolution  illuminated  the  Yir* 
ginia  mountains  and  was  a  beacon  for  their  sons  which 
summoned  them.  For  more  than  four  years  he  lived  a 
soldier's  life,  patient  and  brave.  He  fought  in  many  bat- 
tles and  endured  the  hardships  of  Yalley  Forge.  Youth 
as  he  was,  his  commanders  and  comrades  recognized  in 
him  his  courage,  resolution,  ability. 

At  the  age  of  twenty-five  years,  having  studied  law  at 
William  and  Mary  College,  he  was  admitted  to  the  bar 
and  entered  upon  an  important  and  extensive  practice  of 
the  law.  At  the  age  mentioned  he  was  elected  a  mem- 
ber of  the  legislature  of  his  native  State.  He  was  a  dele- 
gate in  the  convention  of  1788,  and  therein  shone  his  rare 
legal  qualifications,  his  dear  conceptions  of  what  the  new 
National  Government  should  be,  and  a  profound  political 
philosophy. 

In  the  courts  of  his  State  he  was  acknowledged  to  be 
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the  leader  of  the  lawyers;  intellectaallj,  he  was  supreme 
among  his  legal  associates.  Of  him  William  Wirt  says: 
^  He  possesses  an  original  and  almost  supernatural  faculty ; 
the  faculty  of  developing  a  subject  by  a  single  glance  of 
his  mind  and  detecting  at  once  the  very  point  on  which 
every  controversy  depends.  No  matter  what  the  ques- 
tion; though^  ten  times  more  knotty  than  the  gnarled 
oak/  the  lightning  of  Heaven  is  not  more  rapid  or  more 
resistless  than  his  astonishing  penetration." 

There  were,  indeed,  great  lawyers  in  tJiose  days;  then 
was  the  time  of  law  as  both  a  science  and  a  sentim^it 
The  spirit  of  commercialism  had  not  permeated  nor  col- 
ored its  fine  air.  Argument  and  advocacy  in  behalf  of 
justice  were  its  shining  attributes.  The  compensating  fee 
was  not  a  principal  object  of  the  lawyer's  endeavor;  the 
selfish  dollar  was  still  subservient  to  the  duty  of  his  high 
calling.  Those  were  the  days  when  the  appeals  of  Patrick 
Henry  to  courts  and  juries  swept  great  causes  to  vindioar 
tion  and  victory;  when  the  logic  of  Jeremiah  Mason  and 
Luther  Martin  relentlessly  broke  down  and  pulverized  all 
barriers  of  sophistry,  and  Daniel  Webster  stood  colossal 
in  reason,  wisdom,  argument,  and  walked  before  judicial 
tribunals  with  intellectual  footfalls  whose  echoes  are 
heard  even  unto  this  day.  A  glorious  time,  indeed,  it 
was  of  lawyers;  ^  there  were  giants  in  those  days;"  and 
among  them  was  John  Marshall — youthful,  strong,  the 
equal  of  any,  if  not  the  superior  of  all. 

As  a  member  of  the  Virginia  Convention  of  1788,  called 
to  consider  the  proposed  National  Constitution,  he  was  but 
thirty-three  years  of  age.  Yet  he  was  the  leader  of  the 
high  debate,  the  acknowledged  master  mind  in  the  advo- 
cacy of  the  Constitution.  His  skill,  logic,  sincerity,  con- 
quered the  opposition  and  won  his  cause.    From  1788  to 
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1797  he  was  again  a  practicing  lawyer  at  the  bar.  In  the 
latter  year  he  was  appointed  by  President  Adams  as  a 
minister  plenipotentiary  to  France,  and,  with  Pinckney 
and  Gerry,  as  equal  associates,  undertook  a  critical  mis- 
sion for  the  government,  in  the  performance  of  which  ap- 
peared his  rare  intellectual  qualities,  his  determination, 
independence  and  devoted  Americanism. 

He  was  a  member  of  Congress  for  two  years  and  was 
the  Secretary  of  State  in  the  cabinet  of  President  Adams, 
by  whom,  on  the  Slst  of  January,  1801,  he  was  appointed 
the  Chief  Justice  of  the  Supreme  Court.  The  duties  of 
this  position  he  assumed  on  the  4th  of  February  follow- 
ing, and  these  he  retained  for  nearly  thirty-five  years. 
And  at  last,  having  lived  four-score  years,  he  passed  from 
earth  in  the  midst  of  the  general  grief  of  his  countrymen. 

In  the  formative  period  of  the  Eepublic  he  presided  over 
what  may  be  termed  the  most  important  branch  of  its 
government.  Great  judges  were  his  associates  in  the 
supreme  tribunal,  but  John  Marshall  was  not  only  the 
formal  chief,  he  was  in  reality  the  intellectual  master 
above  them. 

In  the  years  of  his  judgeship  most  vital  questions  of  the 
government  came  before  the  high  court  wherein  he  pre- 
sided. Then  it  was  that  the  spirit,  the  true  meaning,  the 
purpose,  the  significance  of  the  Constitution  demanded 
exposition,  interpretation,  determination.  And  the  call 
of  the  country  for  judicial  decision  as  to  the  legal  char- 
acter of  its  political  system  was  answered  by  the  irre- 
sistible logic,  the  unequaled  mental  analysis  and  the  clear 
expressions  of  John  Marshall — always  the  man  of  self- 
poise,  whom  the  noises  of  popular  controversy  could  not 
disturb  nor  the  confiicts  of  political  parties  affect 

Thus  he  earned  the  title  of  "Expounder  of  the  Consti- 
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tution,"  and  as  such,  in  a  critical  time  of  the  republic,  he 
helped  to  establish  on  the  foundations  of  law  the  mighty 
fact  of  American  nationality.  His  decisions  in  matters 
involving  the  integrity  and  the  supremacy  of  the  Natipn 
became  and  have  remained  and  will  continue  the  final 
adjudication  as  to  the  relative  rights  of  the  Federal  Gov- 
ernment and  those  of  the  States  existing  under  it. 

Washington  and  the  strong  men  around  him,  leading 
the  people  in  war,  had  accomplished  the  separation  of  the 
colonies  from  the  tyranny  of  an  ancient  monarchy;  had 
erected  in  peace  the  governmental  edifice  of  a  republic — 
theirs  were  marvelous  achievements  in  history.  It  re- 
mained for  Ohief  Justice  John  Marshall  as  the  highest 
representative  of  law,  to  place  upon  the  work  of  the  illus- 
trious Fathers  of  the  Bepublic  the  abiding  seal  of  judicial 
approval  and  affirmation. 

The  Bepublic  remains;  its  foundations  were  wisely  and 
bravely  laid.  Its  superstructure  rises  before  mankind  as 
the  grandest  social  fabric  of  all  times.  Its  cornerstone 
is  the  rights  of  man;  its  pillars  are  the  will  of  the  people; 
its  mighty  surmounting,  encompassing  and  unifying  dome 
is  law.  The  nation  is  the  creation  of  the  express,  spon- 
taneous, popular  judgment,  and  the  concession  of  the  in- 
dividual citizen  to  the  general  welfare.  Such  is  its  meaning 
and  significance.  But  the  strength,  the  beauty,  the  per- 
manency of  its  glorious  dome  of  law  are  to  be  credited 
to  the  genius  and  fidelity  of  John  Marshall,  Chief  Justice 
of  the  United  States,  as  to  the  efforts  of  no  other  man. 

Therefore  the  people  honor  his  memory,  and  on  this 
distinguished  day  proclaim  their  tribute  of  grateful  vener- 
ation ;  and  in  the  Pantheon  of  their  heroes  bend  the  rever- 
ent knee  before  the  great  John  MarshalL 

The  court  of  which  he  was  the  presiding  genius  is 
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still  the  supreme  arbitrator  of  mighty  questions  of  the 
Constitution;  as  in  the  beginning  and  through  the  cen- 
tury it  was,  so  now  it  is,  the  strong  anchor  of  our  insti- 
tutions—  the  essential,  the  conserving  element  of  the 
national  life.  It  is  the  country's  Holy  of  Holies.  It  is 
the  nation's  final  refuge  —  its  ultimate  institutional  de- 
fender. It  stands  alone,  independent,  supreme.  Only  a 
revolution  of  the  people  could  destroy  it,  and  such  a  revo- 
lution would  mean  anarchy  to  the  State  and  the  ruin  of 
the  Sepublio.  Not  for  the  first  time  in  its  history  is  this 
department  of  the  government  now  confronted  by  a  grave 
question  of  the  Constitution  —  a  question  involving  the 
welfare  of  the  Bepublic,  in  its  long  future.  It  is  perhaps 
the  gravest  question  presented  for  its  determination  since 
the  days  of  Marshall  The  issue  is  pending  in  the  high 
tribunal ;  that  it  will  be  decided  justly  and  righteously 
none  may  doubt  And  because  that  Supreme  Court  has 
under  its  solemn  consideration  the  momentous  matter 
now  before  it,  it  becomes  the  American  people  to  be  silent 
and  to  await  with  respectful  and  unfaltering  confidence 
the  conclusion  of  the  judges.  The  great  court  must  not 
be  disturbed  by  the  infiuences  of  public  feeling  and  the 
utterances  of  conspicuous  men  who  represent  its  different 
phases. 

On  this  celebrating  day  the  Eepublic  honors  the  mem- 
ory of  John  Marshall,  greatest  of  its  judges,  and  pays 
tribute  to  his  genius,  wisdom  and  patriotism;  it  also 
salutes,  with  respect,  the  Supreme  Court  of  the  United 
States,  of  which  he  stands  in  history  as  its  noblest  repre- 
sentative; and  the  patriotic  citizens  of  the  nation  sol- 
emnly bow  in  homage  aud  glad  obedience  before  the  law 
of  the  land — the  necessary  and  essential  companion  of 
its  liberty. 
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Marshall  Day  was  commemorated  in  Tennessee  by  ob- 
servances held  nnder  the  auspices  of  the  Tennessee  State 
Bar  Association,  which  resolved,  at  its  annual  meeting  at 
Lookout  Mountain,  in  July,  1900,  to  hold  a  special  meet- 
ing at  Nashville  on  the  4th  day  of  February,  1901,  for 
the  celebration  of  the  day.  Accordingly,  on  that  date 
the  Association  met,  its  President,  Gleorge  GiUham,  pre- 
siding. The  exercises  were  held  in  the  House  of  Bep- 
resentatives,  in  the  Capitol  building.  There  was  a  ban- 
quet in  the  evening,  given  at  the  University  Club,  which 
was  largely  attended.  The  courts  throughout  the  State 
adjourned  for  the  day,  including  the  Supreme  Court  of 
the  State  and  the  Court  of  Chancery  Appeala 

The  meeting  in  the  hall  of  the  House  of  Bepresenta- 
tives  was  attended  by  legislators,  judges  and  a  large  con- 
course of  citizens.  The  principal  feature  of  the  exercises 
was  an  address  delivered  on  the  invitation  of  the  Bar  As- 
sociation of  the  State  by  Horace  H.  Lurton,  one  of  the 
judges  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit,  on  ^^The  Life  and  Public  Service  of 
Chief  Justice  Marshall." 

There  was  a  celebration  of  the  day  by  Cumberland 
University,  at  which  celebration  Waller  C.  Caldwell,  a 
judge  of  the  Supreme  Court  of  the  State,  delivered  an 
address  on  ^^  The  Early  Life  and  Professional  Career  of 
Chief  Justice  Marshall/'  in  Caruthers'  Hall,  .at  Lebanon, 
on  the  invitation  of  the  trustees  of  the  university. 
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Address  of  Horace  H.  Lurton. 

On  this  day  one  hundred  years  ago,  John  Marshall 
took  his  seat  at  Washington  as  Ohief  Justice  of  the 
United  States. 

Upon  the  invitation  of  the  American  Bar  Association, 
and  of  the  several  State  Bar  Associations,  the  important 
courts  of  the  whole  country  stand  this  day  adjourned  in 
celebration  of  this  centennial  anniversary  of  that  great 
event. 

In  pursuance  of  this  general  scheme  for  the  celebration 
of  this  anniversary,  we  have  here  assembled  by  invitation 
of  the  Tennessee  Bar  Association  for  the  purpose  of  re- 
viving the  memory  of  his  conspicuous  services  and  illus- 
trious virtues;  believing  that  in  the  contemplation  of  such 
a  character  there  is  an  inspiration  which  insensibly  tends 
to  elevation  of  character  and  nobility  of  living.  The  sub- 
ject is  so  full  of  interest  and  opens  up  so  wide  a  field  for 
thoughtful  contemplation  that  I  feel  profoundly  impressed 
with  my  own  insufficiency  to  do  justice  to  the  occasion, 
and  can  but  recognize  that,  in  selecting  me  as  the  speaker 
upon  this  great  occasion,  the  Tennessee  Bar  have  but  given 
another  manifestation  of  their  ever  too  partial  kindness 
and  regard  for  me. 

John  Marshall  was  born  in  Fauquier  county,  Virginia, 
September  24, 1755.  He  died  July  6, 1885,  at  the  ripe 
age  of  eighty  years.  He  was  the  eldest  of  a  family  of 
fifteen  sons  and  daughters.  His  father  was  Col.  Thomas 
Marshall,  a  plain  Virginia  farmer,  a  true  patriot  and  a 
man  of  great  mental  vigor.  Judge  Story  quotes  Marshall 
as  often  dwelling  with  enthusiasm  upon  the  character  of 
his  father.  "  My  father,"  he  would  say, "  was  afar  abler 
man  than  any  of  his  sons.  To  him  I  owe  the  solid  foun- 
dation of  all  my  success  in  Ufe." 
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Col.  Marshall  rendered  most  distinguished  service  under 
Washington  as  a  soldier  of  the  Bevolution  as  Colonel 
of  the  Third  Virginia.  Col.  Marshall  removed  to  Ken- 
tucky in  1785  with  the  younger  members  of  his  family. 
From  these  younger  sons  and  daughters  are  descended 
many  very  honorable  families  now  residing  in  Kentucky 
and  Tennessee. 

John  Marshall's  mother  was  Mary  Isham  Keith,  the 
daughter  of  James  Keith,  a  distinguished  clergyman  of 
the  Episcopal  Church  of  Yirginia,  and  a  double  cousin  of 
the  last  Earl  Marichal  Keith,  and  of  Field  Marshall  Keith, 
the  celebrated  Lieutenant  of  Frederick  the  Great^  King 
of  Prussia. 

John  Marshall's  education  was  not  collegiate.  It  was 
for  the  most  part  self  acquired.  He  early  developed  a 
strong  love  for  English  literature,  and  it  is  said  of  him 
that  at  the  early  age  of  twelve,  under  the  guidance  of  his 
father,  he  was  thoroughly  familiar  with  Dryden,  Shake- 
speare, Milton  and  Pope. 

He  had  the  advantage  of  only  one  year  in  a  classical 
academy  and  one  other  year  of  instruction  in  Latin  under 
the  direction  of  a  private  preceptor.  He  began  the  study 
of  law  at  eighteen;  but  the  military  preparations  in  an- 
ticipation of  the  Eevolution  much  interrupted  his  studies, 
and  before  they  were  completed  the  stirring  story  of 
Concord  and  Lexington  had  found  its  way  to  Yirginia 
and  the  young  student  became  the  ardent  patriot  soldier. 

The  graphic  account  by  a  kinsman,  who  was  an  eye- 
witness to  Marshall's  first  appearance  as  a  soldier,  has 
been  preserved  by  Allan  B.  Magruder,  Marshall's  biog- 
rapher. It  well  portrays  his  simplicity  of  heart  and  man- 
liness of  spirit.^ 

1  Magnider's  John  Marshall,  ch.  II»  pfx  9-12L 
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We  have,  my  fellow-citizens,  in  the  very  human  picture 
of  Marshall's  budding  manhood  there  presented,  an  exhi- 
bition of  those  qualities  which  distingnished  the  man  in 
every  stage  of  his  subsequent  great  career.  The  modesty 
and  simplicity  of  demeanor,  the  self-poise  and  calm  de- 
termination, the  ardent  yet  far-sighted  patriotism  which 
he  then  displayed  were  prophetic  of  the  man. 

Neither  time,  nor  service,  nor  responsibility,  nor  honor, 
nor  office  operated  to  efFace  the  characteristics  which  he 
exhibited  in  this  opening  scene  of  his  active  life.  After 
some  short  service  with  a  corps  of  minute  men,  he  was 
appointed  a  lieutenant  in  the  Eleventh  Virginia,  and  later 
became  a  captain.  With  the  exception  of  the  winter  of 
1779-80,  he  was  continuously  in  the  service  of  his  coun- 
try until  February,  1781,  when,  owing  to  a  superabun- 
dance of  officers  in  the  Virginia  line,  his  resignation  was 
accepted.    .    .    . 

In  1781  he  began  the  practice  of  law  in  his  native 
county  of  Fauquier.  Tradition  declares  that  so  amiable 
were  his  manners,  so  conspicuous  his  abilities,  that  he 
leaped  at  once  into  a  full  country  practice.  Marshall, 
with  his  usual  modesty,  ascribed  his  early  success  to  ^^  the 
too  partial  regard  of  his  former  companions  in  arms." 

In  1783  he  removed  to  Sichmond,  where  he  contin- 
ued to  reside  until  his  death,  July  6,  1835.  There  he 
was  placed  upon  a  most  conspicuous  stage.  Among  his 
great  rivals  were  Patrick  Henry,  John  Wickham,  James 
Innes,  Alexander  Campbell,  Benjamin  Bottsand  Edmund 
Sandolph,  all  names  which  shine  as  bright  stars  in  the 
legal  firmament.  He  at  once  took  rank  with  them  as  an 
equal,  and  very  soon  became  recognized  and  known  as 
chief  among  them. 

His  reputation  rapidly  extended  so  that  he  was  not 
vou  n— 18 
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only  employed  in  the  majority  of  the  most  important 
canses  in  the  conrts  of  Virginia,  but  was  often  retained 
in  canses  pending  in  the  Supreme  Court  of  the  United 
States  and  in  the  courts  of  other  States.  Great  and 
widely  extended  as  was  his  reputation,  it  is  interesting 
to  know  that  the  emoluments  of  the  practicing  lawyer  of 
that  day  were  nothing  like  so  great  as  those  which  are 
now  received  by  the  leaders  of  the  bar,  for  we  are  told 
that  Mr.  Marshall's  practice  seldom  paid  him  so  much  as 
five  thousand  dollars  per  annum. 

His  practice  at  the  bar  covers  the  period  between  1781 
and  1801.  But  this  period  of  twenty  years  was  by  no 
means  one  of  uninterrupted  professional  work. 

During  that  time  he  was  frequently  induced  to  serve 
his  State  and  the  United  States  in  places  of  honor  and 
responsibility.  He  was  four  times  a  member  of  the  Vir- 
ginia General  Assembly.  He  sat  as  a  delegate  in  the 
great  Virginia  Constitutional  Convention  of  1788.  He 
served  in  1797,  in  association  with  Mr.  Pinckney.  and  Mr. 
Gerry,  as  an  envoy  extraordinary  to  France.  He  was  a 
member  of  the  Sixth  Congress,  and  served  for  a  short 
time  in  the  cabinet  of  President  Adams,  as  Secretary  of 
State,  in  which  last  named  place  he  was  serving  when 
made  Chief  Justice.  None  of  these  political  employments 
was  of  his  own  seeking.  They  were  all  accepted  from 
a  high  sense  of  patriotic  duty,  as  a  service  which  he  could 
not  honorably  avoid  in  the  then  formative  and  critical 
state  of  the  Union. 

In  each,  his  employment  was  of  a  kind  which  was  w^U 
adapted  to  equip  him  for  the  vast  service  he  subsequently 
rendered  his  country  as  the  great  expounder  of  its  Con- 
stitution. To  estimate  his  influence  upon  the  institutions 
of  his  country  we  must  know  something  of  the  conditions 
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which  existed  when  that  influence  was  exerted.  The 
straggle  for  independence,  though  successful,  had  ex- 
hausted every  resource  of  the  land.  The  Congress  was 
without  money  even  to  pay  the  Continental  soldiery,  and 
they  were  disbanded  with  their  pay  in  arrears  and  with- 
out means  to  make  their  way  back  to  their  homes. 

Under  the  then  Federal  Constitution,  the  Congress  had 
no  power  to  lay  and  collect  taxes  direct  or  indirect  and 
was  wholly  dependent  upon  requisitions  made  from  time 
to  time  upon  the  several  States.  These  requisitions  had 
beien  irregularly  and  but  partially  complied  with.  The 
treasuries  of  the  States  at  the  close  of  the  war  were  also 
bankrupt.  Both  the  United  States  and  the  States  had 
been  driven  to  that  last  resort  of  a  desperate  people,  the 
unlimited  issue  of  a  legal  tender  paper  currency  which 
depreciated  until  it  became  utterly  worthless  and  carried 
down  with  it  all  credit,  public  and  private.  The  gold 
and  silver  currency  which  had  once  been  equal  to  the 
demands  of  trade  had  disappeared,  and  not  enough  re- 
mained to  carry  on  the  little  commerce  which  had  sur- 
vived the  general  collapse.  Neither  commerce  nor  man- 
ufactures existed  in  any  important  sense.  Confidence, 
both  public  and  private,  was  gone.  The  peril  of  the 
common  straggle  for  independence  had  drawn  and  held 
the  States  together  under  Articles  of  Confederation 
which  gave  so  little  real  power  to  the  Congress  that  its 
authority  had  fallen  into  contempt.  The  Union  as  it 
then  existed  constituted  little  more  than  a  league  of  in- 
dependent States,  having  power  to  represent  the  States 
only  in  respect  to  qaestions  of  peace  and  war  with  for- 
eign nations. 

Having  the  power  to  declare  war,  it  had  no  power  to 
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raise  armies  ezoept  by  requisitions  upon  the  States  for 
their  several  quotas.  Having  the  power  to  command 
the  army  and  to  condnct  the  war  and  to  incur  debt  for 
its  maintenance,  it  had  none  to  collect  a  revenue  to  meet 
its  obligations  and  was  dependent  upon  requisitions  upon 
the  States.  It  presented  the  anomaly  of  a  national  gov- 
ernment having  no  executive  to  enforce  its  own  laws  and 
no  tribunal  to  expound  and  apply  them. 

The  purpose  of  those  who  had  organized  the  Confed- 
eration was  to  create  a  perpetual  Union  whose  affairs 
should  be  administered  by  a  central  government,  having 
vitality  suflBlcient  to  perform  the  functions  of  a  national 
government.  Yet  it  had  no  power  to  regulate  commerce 
with  either  foreign  nations  or  among  the  States.  The 
result  was  that  each  State  line  bristled  with  custom- 
houses. The  New  Jersey  farmer  paid  duty  upon  the 
marketing  he  carried  across  the  bay  to  the  market  of 
New  York,  and  when  he  returned  he  paid  to  New  Jer- 
sey a  duty  upon  the  sugar  and  coffee  for  which  he  had 
exchanged  it.  The  Confederation  had  power  to  make 
laws  in  respect  of  the  limited  duties  committed  to  it  and 
power  to  make  treaties  with  foreign  nations,  which 
should  constitute  the  law  of  the  land.  But  it  had  no  ju- 
dicial tribunals  through  which  it  might  enforce  its  own 
laws  or  annul  those  of  the  States  which  conflicted  with 
its  conceded  powers.  A  result  of  this  anomaly  was  that 
an  important  provision  in  the  very  treaty  which  secured 
us  our  independence,' providing  that  no  obstacle  should 
exist  to  the  collection  of  hona  fide  debts  due  to  British 
subjects,  was  annulled  by  State  laws  which  practically 
deprived  the  English  creditor  of  all  remedy  or  openly 
confiscated  his  debti 
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Marshall,  in  his  life  of  Washington,  thus  speaks  of  the 
Confederation: 

^^  Like  many  other  human  institutions,"  he  says,  '^  it  was 
productive  neither  in  war  nor  peace  of  all  the  benefits 
which  its  sanguine  advocates  had  expected.  Had  peace 
been  made  before  any  agreement  for  a  permanent  Union 
was  formed,  it  is  far  from  improbable  that  the  different 
parts  might  have  fallen  asunder  and  a  dismemberment 
have  taken  place.  If  the  Confederation  really  preserved 
the  idea  of  union,  until  the  good  sense  of  the  Kation 
adopted  a  more  efficient  system,  this  service  alone  entitles 
that  instrument  to  the  respectful  recollection  of  the 
American  people  and  its  framers  to  their  gratitude." 

To  patriots  of  the  school  of  Washington,  Adams,  Ham- 
ilton, Jefferson,  Madison,  Monroe  and  Marshall,  the  period 
between  the  peace  of  1781  and  the  final  adoption  of  the 
Constitution  in  1789  was  most  critical.  The  dismember- 
ment of  the  Union  seemed  impending,  and  the  fate  of  our 
experiment  in  self-government  hung  trembling  in  the 
balance. 

That  a  great  majority  of  the  people  entertained  an 
opinion  that  our  safety  and  prosperity  depended  upon  a 
continuance  of  a  Union  of  the  States  is  doubtless  true. 
That  a  wide  difference  of  opinion  existed  among  these 
friends  of  a  Union  as  to  whether  it  was  essential  to  revise 
the  Articles  of  Confederation  or  in  any  way  strengthen 
the  powers  of  the  Federal  Government  is  also  most  evi- 
dent. 

Marshall  heartily  concurred  with  Washington,  Madi- 
son, Adams,  Hamilton  and  others  of  that  school  in  be- 
lieving that  the  Union  could  not  continue  unless  the 
powers  of  the  Federal  Government  were  greatly  strength- 
ened and  vitalized,  and  that  this  could  only*  be  done 
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through  a  convention  which  should  frame  an  entirely 
new  Constitution  under  which  a  perpetual  and  more  com- 
plete Union  should  be  organized.  Filled  with  this  senti- 
ment he  accepted  a  seat  in  the  Virginia  Assembly  and 
exerted  his  utmost  powers  to  bring  about  Virginia's  con- 
currence in  the  call  for  a  Constitutional  Convention  which 
might  prepare  the  scheme  for  a  more  perfect  and  perpet- 
ual Union.  He  was  not  a  member  of  the  Federal  Consti- 
tutional Convention  which  resulted,  but  was  a  member  of 
the  Virginia  Constitutional  Convention  to  which  was  sub- 
mitted the  question  as  to  whether  Virginia  should  ratify 
the  proposed  Constitution  and  accede  to  the  new  Union. 
It  is  an  interesting  fact  that  Marshall  was  elected  to  thai 
Convention  by  a  constituency  largely  opposed  to  its  ratifi- 
cation and  aware  of  his  resolute  determination  to  secure 
its  adoption  by  Virginia.  This  fact  testifies  equally  to  the 
high  esteem  in  which  he  was  held  and  to  the  patriotism 
of  many  of  the  opposition  who  were  unwilling  to  deprive 
the  State  of  the  benefit  of  his  services  though  opposed  to 
the  views  he  was  known  to  entertain. 

The  Virginia  Constitutional  Convention  of  1788  was  a 
most  imposing  body,  containing  as  it  did  so  large  a  num- 
ber of  meu  renowned  for  moral  and  intellectual  gifts.  It 
was  filled  with  the  very  flower  of  the  old  Commonwealth. 

Its  debates  extended  over  twenty-five  days,  and  have 
perhaps  never  been  excelled  for  dignity,  eloquence  and 
thought.  The  opposition  was  led  by  the  fiery  and  elo- 
quent Patrick  Henry,  who  saw  in  the  proposal  to  give  to 
the  Congress  the  power  of  laying  taxes,  raising  armies 
and  regulating  commerce  the  destruction  of  the  States 
and  the  annihilation  of  liberty.  '^  In  the  title  and  ofSce 
of  President  his  vivid  imaginntion  and  ardent  love  of  de- 
mocracy saw  the  comiug  of  a  kingly  crown."    Among 
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the  most  conspionous  and  ardent  friends  of  the  Constitu- 
tion were  Madison  and  Marshall.  They  avowed  them- 
selves friendly  to  a  well  regulated  system  of  representa- 
tive republican  government,  and  maintained  that  we 
could  not  exist  long  as  a  nation  of  free  people  unless  there 
was  lodged  in  a  Federal  Government  a  power  sufficient  to 
control  the  affairs  of  a  Union  in  as  energetic  a  manner  as 
the  authority  of  the  State  governments  should  extend 
over  the  States. 

^'  The  supporters  of  the  Constitution,"  said  Marshall, 
'^  claim  the  title  of  being  firm  friends  of  liberty  and  the 
rights  of  mankind.  They  consider  it  the  best  means  of 
protecting  liberty." 

The  division  of  opinion  in  respect  to  the  wisdom  of 
adopting  the  Constitution  shown  by  the  debates  in  the 
Virginia  Convention  of  1788  was  typical  of  the  division 
which  existed  all  over  the  country,  then  and  for  many 
decades  subsequently. 

"We  were,"  said  Marshall  many  years  afterwards  in 
his  Life  of  Washington, "  divided  into  two  great  political 
parties,  the  one  of  which  contemplated  America  as  a  Na- 
tion, and  labored  incessantly  to  invest  the  Federal  head 
with  powers  competent  to  the  preservation  of  the  Union. 
The  other  attached  itself  to  the  State  Government,  viewed 
all  the  powers  of  Congress  with  jealousy,  and  assented 
reluctantly  to  measures  which  would  enable  the  head  to 
act  in  any  respect  independently  of  the  members." 

Marshall  devoted  himself  in  the  debates  particularly  to 
the  defense  of  those  provisions  of  the  Constitution  which 
conferred  upon  the  Federal  Government  the  power  of 
taxation,  power  over  the  militia  of  the  States  and  the 
judicial  power. 

The  final  vote  was  close.  By  a  majority  of  ten,  Vir- 
ginia ratified  the  Constitution. 


Digitized  by 


Google 


John  Marshall  Memorial.  200 

On  the  4th  day  of  February,  1801,  Marshall  took 
the  oath  of  oflBlce  and  his  seat  as  Chief  Justice  of  the 
United  States  at  Washington.  Theretofore  the  Supreme 
Court  had  sat  at  Philadelphia.  His  predecessors  were 
John  Jay,  John  Eutledge  and  Oliver  Ellsworth.  Eut- 
ledge  sat  under  an  ad  interim  commission  for  one  short 
session.  His  health  failing,  the  Senate  refused  confirma- 
tion. Both  Jay  and  Ellsworth  resigned  to  accept  other 
employment.  Marshall's  associates  when  appointed  were 
William  Cushing,  William  Paterson,  Samuel  Chase,  Bush- 
rod  Washington  and  Alfred  Moore. 

Although  the  Constitution  had  been  in  operation  for 
eleven  years  it  had  received  no  important  judicial  con- 
struction, other  than  the  ruling  in  Chisholm  v.  Georgia, 
that  a  State  was  subject  to  suit  in  the  Supreme  Court  by 
a  citizen  of  another  State.  That  ruling  was  a  great  sur- 
prise and  aroused  intense  excitement,  only  dispelled  by 
the  immediate  adoption  of  the  eleventh  amendment  to 
the  Constitution. 

The  great  lines  of  political  division  which  had  existed 
in  respect  to  the  adoption  of  the  Constitution  still  ex- 
isted. For  the  most  part  those  who  had  originally  op- 
posed its  adoption  continued  to  combat  it  by  seeking  to 
limit  its  operation  and  cripple  its  powers  by  means  of 
what  now  seems  an  exceedingly  narrow  system  of  inter- 
pretation. 

Thus  the  country  was  divided  into  two  great  parties, 
one  of  which  was  composed  of  those  whose  affections  and 
hopes  centered  in  the  States  and  who  feared  that  the 
powers  of  the  Federal  Government  would  prove  inimical 
to  their  rightful  power  and  influence,  and  therefore  harm- 
ful to  individual  rights  and  liberties.  Upon  the  other  side 
were  those  who  regarded  the  Union  of  the  States  tmder 
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a  strong  and  energetio  government  as  essential  to  the 
preservation  of  our  national  independence,  the  happiness 
and  prosperity  of  the  parts,  and  as  affording  the  surest 
guaranty  of  that  oivil  liberty  which  it  is  the  object  oi  all 
free  governments  to  secure.  There  was  much  in  the  cur- 
rent history  of  the  times  which,  in  the  then  formative 
state  of  our  institution,  tended  to  confirm  the  faith  of 
those  who  regarded  the  permanency  of  constitutional 
government  as  in  a  high  degree  dependent  upon  the  effi- 
ciency of  the  powers  of  the  Federal  Government  to  resist 
the  disintegrating  influences  of  the  extreme  political  opin- 
ions which  had  found  so  terrorizing  an  expression  in  many 
stages  of  the  French  Eevolution. 

The  adoption  of  our  Constitution  and  the  commence- 
ment of  the  French  Eevolution  were  nearly  contempo- 
raneous events.  The  fact  is  important,  for  the  influence 
of  the  revolution  upon  political  opinion  here  was  marked. 

The  most  extravagant  political  ideas  of  the  times  found 
hearty  popular  indorsement  in  many  of  the  cities  of  the 
East,  and  the  guillotine,  as  an  instrument  for  the  removal 
of  "  aristocrats  "  and  of  all  who  drew  a  sharp  distinction 
between  liberty  and ,  license,  was  commended  in  toasts, 
and  sometimes  in  the  more  serious  form  of  public  resolu- 
tions. It  was  a  time  of  political  unrest.  The  very  foun- 
dations of  society  were  threatened.  Already  the  French 
Revolution  had  shown  the  inutility  of  written  constitu- 
tions as  a  restraint  upon  the  French  people. 

Was  this  failure  of  free  Constitutional  Oovernment  in 
France  ominous  of  what  we  might  expect?  Was  any 
popular  government  in  which  liberty  was  regulated  by  law 
possible  ?  How  far  and  in  what  way  could  the  funda- 
mental limitations  upon  government  found  in  a  written 
constitution  be  enforced  ?  How  could  the  restraints  placed 
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Dpon  the  legislative  powers  be  made  effective  ?  The  whole 
problem  as  to  whether  a  popular  government  whose  pow- 
ers were  defined  and  limited  by  a  written  constitution  was. 
workable  remained  to  be  solved,  for  as  yet  our  govern- 
ment had  been  subjected  to  no  great  strain  and  its  powers 
had  not  yet  been  fully  understood  or  determined. 

A  popular  representative  government  whose  powers 
were  limited  by  a  written  constitution  imposed  by  an  or^ 
ganic  law  enacted  by  the  people  was  a  government  un- 
known  to  history,  ancient  or  modem.  Oreat  Britain  had 
a  constitution  consisting  in  a  body  of  political  maxims 
and  fundamental  principles  to  be  discovered  in  ancient 
institutions,  customs  and  practices,  or  found  in  old  statutes 
and  charters.  But  the  legislative  power  resided  in  parlia- 
ment, and  parliament,  according  to  constitutional  maxims^ 
represented  the  whole  ultimate  power  of  the  realm,  and 
was  therefore  a  power  unrestrained  by  any  authority  lying 
behind  it. 

Parliament  was  omnipotent.  No  court  could  restrain 
its  will  or  declare  a  law  void  for  mere  repugnancy  to  con- 
stitutional principles.  The  American  theory  was  that  a 
Constitution  is  the  highest  expression  of  the  will  of  the 
people  and  that  all  power  resided  in  them.  But  if  the 
legislative  power  should  seek  to  pass  the  bounds  pre- 
scribed by  the  organic  law,  how  was  it  to  be  restrained? 
If  a  law  was  repugnant  to  the  Constitution,  where  re- 
sided the  authority  to  annul  the  law? 

In  his  memorable  opinion  in  the  case  of  Harbury  v. 
Madison,  decided  in  1803,  these  questions  were  answered 
by  Marshall. 

In  the  light  of  his  clear  logic  and  of  the  subsequent 
experience  and  acquiescence  of  one  hundred  years  it  ia 
now  difficult  to  see  how  his  conclusion  could  have  been 
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debatabla  Bot  for  such  a  conclusion  there  were  no  prece- 
dents in  jnrispmdence,  save  in  a  few  recent  American 
cases,  one  of  which  was  decided  by  the  Supreme  Court 
of  Virginia  in  1782  and  another  by  the  Supreme  Court 
of  North  Carolina  in  1787.  Curiously  enough  the  Vir- 
ginia case  was  decided  by  Judge  Wythe,  Marshall's  pre- 
ceptor in  the  law,  and  still  more  curious  is  the  fact  that 
neither  of  these  decisions  is  cited  in  Marshall's  opinion, 
nor  referred  to  in  the  briefs  of  counsel.  This  assumption 
by  American  courts  of  the  power  to  declare  a  law  void 
for  repugnancy  to  the  organic  law  was  not  universally  ac- 
cepted. 

In  Ehode  Island  efforts  were  made  to  impeach  judges 
for.  presuming  to  declare  any  exercise  of  the  legislative 
power  void,  and  in  Ohio  the  judges  escaped  only  because 
a  two-thirds  vote  was  not  secured  upon  the  trial.  Unless 
this  power  resides  in  the  judiciary,  how  is  a  limited  Con- 
stitutional Oovemment  possible?  What  is  the  value  of 
the  great  principles  found  in  our  Constitution  touching 
the  sanctity  of  individual  rights  and  of  private  property, 
unless  there  resides  somewhere  the  power  to  annul  legis- 
lation which  disregards  them?  May  we  not  justly  at- 
tribute the  continuity  of  the  blessings  of  a  representative 
government  under  a  Constitution  distributing  the  powers 
of  government)  and  limiting  within  definite  lines  the  func- 
tions to  be  exercised  by  each,  to  the  great  constitutional 
principles  so  luminously  declared  by  Marshall  in  Mar- 
bury  V,  Madison?  Obvious  as  now  seem  the  conclusions 
there  announced,  it  is  interesting  and  impressive  to  know 
that  no  court  outside  of  America  even  yet  exercises  any 
such  jurisdiction. 

To  the  absence  of  any  such  jurisdiction  in  the  courts  of 
France  we  may  attribute  the  little  respect  entertained 
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for  constitational  limitations  and  the  great  extremes  of 
political  opinion  and  action  which  have  characterized 
that  country  for  more  than  a  century. 

The  whole  field  of  constitutional  interpretation  lay 
untrodden  when  Marshall  went  upon  the  bench.  The 
great  questions  much  agitated  in  that  day  included  the 
inquiry  as  to  whether  the  courts  of  the  Union  could  con- 
stitutionally revise  the  judgments  of  the  State  courts  in 
cases  arising  under  the  Constitution  and  laws  of  the 
United  States;  whether  the  States  could  constitutionally 
tax  instrumentalities  created  by  the  Cougress  to  carry 
out  the  granted  powers  of  the  Union,  whether  the  Fed- 
eral government  could  exercise  any  power  which  had  not 
been  granted  in  ipsisdmis  verbis;  whether  the  power  of 
Congress  to  pass  all  laws  "necessary  and  proper"  to 
carry  out  delegated  powers  was  restricted  to  such  means 
as  were  absolutely  indispensable,  or  whether  it  might,  in 
its  discretion,  adopt  any  means  reasonably  adapted  to 
the  end  authorized;  whether  the  courts  of  the  Union 
could  annul  a  State  law  which  conflicted  with  the  Con- 
stitution of  the  United  States  or  a  law  or  treaty  made  in 
pursuance  thereof.  All  these  and  many  other  great  con- 
stitutional questions  are  now  forever  settled  in  a  series  of 
opinions  which  Judge  Story  has  described  as  "exquisite 
judgments,  the  fruit  of  his  own  profound  meditations." 

It  may  not  too  much  weary  your  patience  if  I  allude 
briefly  to  two  or  three  of  the  most  important  of  his  great 
opinions.  >v,^^^ 

After  referring  to  the  cases  of  Cohens  v.  Virginia, 
Gibbons  v.  Ogden,  and  McCuUoch  v.  Maryland,  the  ora- 
tor proceeded: 

Marshall's  political  afiiliations  were  first  with  the  Fed- 
erals and  finally  with  the  Whigs.    That  he  entertained 
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when  he  went  on  the  bench  very  decided  views  in  re- 
spect to  many  constitutional  questions  which  had  been 
raised  in  the  political  contests  of  his  day  must  be  admit- 
ted. But  that  his  judicial  judgment  was  unduly  colored 
by  such  extra-judicial  opinions  we  have  no  reason  to  sup- 
pose. His  opinions  betray  no  partisan  bias,  and  he  was 
ever  careful  after  he  assumed  judicial  duties  to  avoid  ac- 
tivity in  the  field  of  party  politics.  It  was  very  rare 
during  Marshall's  day  that  divisions  occurred  in  respect 
of  constitutional  questions.  Story,  the  ablest  and  most 
learned  of  his  colleagues,  was,  when  appointed,  a  most 
pronounced  Anti-Federalist^  yet  he  and  the  Chief  Justice 
agreed  in  all  of  their  constitutional  judgments. 

Most  fortunate  it  is  that  these  great  constitutional  cases 
arose  at  a  time  when  the  business  of  the  Supreme  Court 
was  so  limited  as  to  enable  it  to  give  to  their  considera- 
tion the  time  necessary  for  full  argument,  the  formation 
of  well  meditated  judgments  and  for  the  preparation  of 
careful  opinions.  Both  the  judge  and  lawyer  of  one 
hundred  years  ago  had  opportunities  for  original  con- 
structive work  in  the  upbuilding  of  the  science  of  juris- 
prudence which  do  not  exist  to^ay.  They  were  neither 
guided  nor  trammeled  by  precedents  in  respect  to  the 
greater  number  of  questions  which  demanded  solution. 
That  they  knew  the  existing  law  more  thoroughly  than 
their  successors  of  to-day  was  because  there  was  so  much 
less  of  it  to  know.  When  Marshall  went  to  the  bar  in 
1781,  there  was  not  a  single  volume  of  American  Beports. 
To-day  there  are  perhaps  five  thousand  volumes,  which 
contain  precedents  which  must  now  be  taken  into  ac- 
count by  the  well-equipped  lawyer  or  judge.  Though 
the  Supreme  Court  had  been  organized  more  t];ian  eleven 
years  when  he  became  its  Chief  Justice,  its  published 
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opinions  occupied  less  than  three  hundred  pages  in  the 
reports  of  Dallas,  and  the  opinions  in  causes  heard  by  the 
judges  on  their  circuits,  cover  less  than  five  hundred 
pages  of  the  same  reports.  The  opinions  of  the  Supreme 
Court  for  the  thirty-four  years  he  sat  upon  its  bench 
are  embraced  in  thirty  volumes,  beginning  with  1st 
Cranch  and  ending  with  10th  Peters,  and  more  than 
half  of  each  volume  is  occupied  with  the  briefs  of  counsel. 

During  the  first  three  years  of  his  term  the  court  heard 
but  twenty-five  cases,  all  reported  in  the  first  volume  of 
Cranch,  The  opinions  in  twenty-four  of  them  were  by 
the  Chief  Justice.  The  growth  of  the  business  of  this 
great  court  has  kept  pace  with  the  growth  of  the  country 
in  population  and  wealth.  Notwithstanding  the  division 
of  appellate  jurisdiction  made  by  the  Act  of  1891,  creat- 
ing the  present  Courts  of  Appeals,  in  which  perhaps  a 
thousand  cases  are  each  year  finally  decided  —  which 
under  the  law  as  it  formerly  stood  could  have  been  ap- 
pealed to  that  court,  the  appeals  annually  heard  in  the 
present  court  average  about  four  hundred  in  each  year, 
or  as  many  as  were  heard  in  any  decade  during  Marshall's 
incumbency. 

Marshall  was  forty-five  years  of  age  when  made  Chief 
Justice. 

Wirt  has  left  us  with  a  well  known  and  interesting 
picture  of  him  at  that  time. 

Webster,  then  a  member  of  Congress,  in  a  letter  written 
at  the  time,  said,  ^^  There  is  no  man  in  the  court  that  strikes 
me  like  Marshall.  I  have  never  seen  a  man  of  whose  in- 
tellect I  had  a  higher  opinion." 

Pinkney,  of  Maryland,  after  listening  to  several  opin- 
ions rendered  by  him,  said,  ^^  He  was  bom  to  be  the  Chief 
Justice  of  any  country  in  which  he  lived." 
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In  Marshall's  day,  though  there  were  comparatively  few 
authorities  to  consult,  he  was  not  mtich  given  to  the  cita* 
tion  of  those  which  existed. 

Magruder,  who  wrote  thirty  years  after  his  death,  said 
that  in  his  day  there  were  living  witnesses  who,  speaking 
of  this  fact,  said  ^'  that  he  was  wont,  at  times,  to  say  sub- 
stantially in  the  conclusion  of  his  masterly  decisions: 
'  these  seem  to  me  to  be  the  conclusions  to  which  we  are 
<x)nducted  by  the  reason  and  spirit  of  the  law.  Brother 
Story  will  furnish  the  authorities.' " 

He  had  an  amazing  capacity  for  discerning  the  very 
heart  of  a  question,  and  stripping  it  of  all  its  accidental  or 
immaterial  environments.  His  power  of  logical  analysis 
has  seldom  if  ever  been  exceeded,  and  here  indeed  lay 
the  great  intellectual  strength  of  the  man. 

His  courtesy  and  patience  and  attention,  as  the  presid- 
ing judge  of  his  court,  was  notable.  He  believed  in  the 
value  of  oral  argument,  and  was  very  reluctant  to  have 
cases  submitted  on  briefs  alone.  Horace  Binney,  one  of 
the  greatest  lawyers  of  his  day,  and  a  man  who  bad  a 
large  and  continuous  practice  before  him,  said  of  him: 

^'  He  was  endued  by  hature  with  a  patience  that  was 
never  surpassed ;  .  .  .  patience  to  hear  that  which  he 
knew  already,  that  which  he  disapproved,  that  which 
questioned  himself.  .  .  .  When  he  ceased  to  hear,  it 
was  not  because  his  patience  was  exhausted,  but  because 
it  ceased  to  be  a  virtue. 

*'  His  carriage  in  the  discharge  of  his  judicial  business 
was  faultless.  Whether  the  argument  was  animated  or 
dull,  instructive  or  superficial,  the  regard  of  his  expressive 
eye  was  an  assurance  that  nothing  that  ought  to  affect 
the  cause  was  lost  by  inattention  or  indifference,  and  the 
courtesy  of  his  general  manner  was  only  so  far  restrained 


Digitized  by 


Google 


John  Marshall  Memorial.  208 

on  the  benoh  as  was  necessary  for  the  dignity  of  ofl9ce 
and  for  the  suppression  of  familiarity." 
'  I  can  only  mention  the  fact  that  at  the  earnest  insist- 
ence of  Justice  Bushrod  Washington,  the  literary  execu* 
tor  and  favorite  nephew  of  General  Washington,  Marshall 
during  his  judicial  term  wrote  a  life  of  Washington  which 
did  not  prove  to  be  a  literary  success.  Neither  can  I 
refer  to  his  work  upon  the  circuit  bench,  though  in  that 
day  a  large  part  of  the  more  important  nisi  prius  trials 
in  the  Circuit  Oourt  were  conducted  by  the  justices  of 
the  Supreme  Court,  further  than  to  mention  the  fact  that 
he  presided  upon  the  trial  of  the  brilliant  and  distin- 
guished Aaron  Burr,  under  an  indictment  for  treason. 
The  conspicuousness  of  the  prisoner,  the  dramatic  nature 
of  the  accusation  and  the  illustrious  character  of  the  coun- 
sel who  appeared  for  and  against  the  prisoner,  together 
with  the  fact  that  the  Chief  Justice  himself  presided, 
made  it  by  far  the  most  notable  and  famous  trial  which 
ever  occurred  in  an  American  court. 

During  his  incumbency  of  the  office  of  Chief  Justice 
he  was  again  called  by  his  State  to  serve  as  a  delegate  in 
the  Constitutional  Convention  of  1829.  He  was  then 
seventy-five  years  of  age.  That  convention  was  a  most 
conspicuous  body.  Among  its  members  were  included 
ex-Presidents  Madison  and  Monroe,  and  the  Governor 
and  Attorney-General  of  the  State. 

In  that  day  Virginia  demanded  the  services  of  her 
ablest  and  best  in  every  work  which  deeply  concerned 
the  State,  and  she  called  the  great  Chief  Justice  to  coun- 
sel and  advise  in  respect  of  the  revision  of  the  State's 
Constitution. 

He  served  in  that  body  with  distinction,  giving  par- 
ticularly great  attention  to  the  changes  proposed  which 
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he  thought  likely  to  affect  the  independenoe  and  tenure 
of  the  judicial  office. 

.  I  have*  spoken  of  Marshall's  patience  and  modesty  as 
the  presiding  judge  of  a  great  court.  This  was  but  an 
exhibition  of  his  habitual  bearing.  He  was  ever  simple, 
modest,  gentle  and  considerate  of  others.  Kindliness  of 
heart,  reverence  for  women,  and  gentleness  of  demeanor, 
won  for  him  the  love  and  respect  of  all  whose  contact 
was  close  enough  to  know  his  real  self. 

Though  a  greeX  student  and  given  to  much  communing 
with  himself,  as  is  the  habit  of  the  thinking  man,  he  en- 
joyed the  genial  companionship  of  his  brethren  at  the  bar 
and  is  reputed  to  have  indulged  in  story  and  anecdote 
down  to  the  last  years  of  his  life.  But  neither  these 
amiable  personal  qualities  nor  his  conspicuous  abilities, 
nor  his  shining  services  to  his  country,  enabled  him  to 
escape  bitter  criticism  and  even  calumnious  assault. 

He  lived  in  a  day  of  fierce  political  controversy  and 
bitter  factional  and  personal  rivalries.  A  small  political 
faction  conceived  that  the  political  antagonism  between 
President  Jefferson  and  the  Chief  Justice  had  resulted  in, 
partial  rulings  which  brought  about  the  acquittal  of  Burr. 
So  intemperate  was  the  expression  of  disappointment  at 
the  result  of  that  trial  that  the  distinguished  Chief  Justice 
was  subjected  to  the  humilitation  of  being  burned  in  efflgy 
by  a  Baltimore  mob. 

Gifted  as  he  was  in  endearing  personal  qualities,  con- 
spicuous as  he  was  in  all  the  virtues  which  ennoble  and 
elevate  man,  he  was  also  endowed  with  an  intellect  of 
exceeding  rare  qualities.  In  power  of  deep  perception 
and  close  logical  analysis  he  had  no  superior  among  the 
men  of  his  generation.  The  thoughtful  student  of  his 
8peeches,*addresses  and  judicial  opinions  can  but  perceive 
VoKll— U 
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that  he  saw  deeper  into  the  heart  of  a  qaestion  and  with 
a  clearer  vision  than  any  of  his  contemporaries. 

With  this  power  of  insight  and  logical  analysis,  he  pos- 
sessed the  rare  faculty  which  belongs  to  the  creator,  the 
builder  of  institutions. 

The  post-revolutionary  period  abounds  with  men  of 
high  intellectual  and  moral  attainments,  men  of  learning, 
genius,  eloquence  and  courage.  At  no  time  in  our  his- 
tory and  perhaps  never  in  the  history  of  the  world  did 
any  nation  possess  at  one  time  so  great  a  number  of  men 
illustrious  for  public  virtues  and  conspicuous  as  leaders  of 
public  opinion. 

<*  A  glorious  Company, 

The  flower  of  men  to  serve 

Ab  models  for  the  mighty  world, 

And  be  the  fair  beginning 

Of  a  time." 

But  in  this  group  of  gifted  and  illustrious  men,  there 
were  a  few  who,  in  addition  to  the  gifts  of  the  others, 
possessed  to  an  unusual  degree  the  constructive  faculty, 
that  of  creative  wisdom  at  work.  It  is  the  rarest  of  rare 
gifts.  When  we  find  it  in  combination  with  character, 
eloquence,  courage,  learning  and  ardor,  we  have  before 
us  a  file  leader  in  human  progress.  It  is  the  highest  gift 
of  the  gods. 

''To  the  souls  of  flxe^ 

I,  PAllas  Athena, 

Give  more  fire,  and  to  those 

Who  are  manful 

A  might  more  than  man'a** 

In  Washington,  Madison,  Jefferson,  Hamilton  and  Mar- 
shall we  have  a  group  of  mighty  men,  who  in  construct- 
ive faculties  far  outshone  all  of  their  contemporaries. 
These  were  the  real  architects  of  this  great  and  complex 
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goverameat,  the  real  founders  of  a  republic  preserving 
liberty  through  law. 

Marshall  early  saw  the  necessity  for  strengthening  the 
bonds  of  union  between  the  States  and  devoted  himself 
to  that  work.  While  he  did  not  directly  participate  in 
the  making  of  the  Constitution  as  it  was  submitted  to  the 
people  for  adoption,  he  threw  himself  ardently  into  the 
work  of  securing  its  acceptance.  But  the  problem  as 
to  whether  a  paper  constitution  could  be  made  to  work 
remained  for  solution.  The  Federal  system  was  complex. 
Sovereign  States  had  surrendered  many  of  their  sovereign 
powers  to  the  new  government  and  had  retained  many 
others.  Each  government  was  supreme  within  its  own 
sphere.  The  line  which  marked  the  boundary  between 
the  powers  retained  and  those  delegated  was  not  always 
clearly  distinguishable.  Conflicts  of  jurisdiction  must 
arise. 

The  powers  which  were  granted  by  the  States  to  the 
Federal  Government  were  large  powers,  conferred  in  gen- 
eral terms  and  rarely  defined.  The  instrument  itself  was 
the  work  of  human  hands  and  could  but  contain  some 
words  and  phrases  of  ambiguous  meaning.  Would  the 
new  government  for  want  of  vitality  share  the  fate  of 
that  created  by  the  old  Articles  of  Confederation  or  would 
it  live?  It  there  was  no  final  arbiter  by  which  the 
Constitution  might  be  construed  and  enforced ;  if  there 
were  to  be  as  many  interpretations  as  there  were  States, 
it  could  not  live,  it  must  die. 

In  what  spirit  should  it  be  interpreted?  Was  it  to  be 
approached  as  an  obligation  resting  heavily  upon  unwill- 
ing shoulders  and  construed  as  a  penal  bond  would  be  ? 
This  was  not  the  attitude  of  John  Marshall.  He  saw  in 
it  a  Constitution.    It  was  to  him  the  organic  law  which 
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gave  expression  to  the  highest  aspirations  of  a  free  peo- 
ple for  a  Federal  Union  which  should  be  as  efficient 
within  its  sphere  of  action  as  were  the  States  within 
their  own  reserved  jurisdiction.  "  The  letter  killeth  but 
the  spirit  giveth  life." 

He  came  to  the  duty  of  construing  and  applying  the 
Constitution  in  the  spirit  of  those  whose  handiwork  it 
was.  He  read  its  short  but  majestic  lines  with  that  in- 
sight into  their  meaning  which  came  from  a  knowledge 
of  the  great  objects  which  it  was  the  purpose  of  that  in- 
strument to  subserve  and  with  the  larger  conceptions 
which  come  from  a  sympathetic  attitude.  With  a  steady 
and  impartial  hand  he  upheld  the  exercise  by  the  Union 
of  all  the  powers  which  had  been  granted  to  it^and  with 
an  equally  firm  determination  protected  the  States  against 
encroachment.  His  influence  upon  the  Constitution  and 
upon  our  institutions  cannot  be  too  strongly  expressed. 

I  cannot  go  into  details.  I  must  on  such  an  occasion 
deal  in  general  statements.  Into  our  complex  govern- 
ment he  breathed  the  breath  of  life,  and  the  dead  letter 
of  a  paper  Constitution  became  a  living  spirit.  Under 
his  masterful  impulse  the  Constitution  has  been  made  to 
march.  Whether  we  agree  or  disagree  with  all  of  his 
interpretations  is  not  a  matter  of  contention  now.  Con- 
stitutions like  other  instruments  get  themselves  construed, 
and  when  construed  authoritatively  that  is  the  end  of 
controversy  in  a  government  of  law  and  order.  The 
debt  of  gratitude  which  we  owe  to  Marshall  can  never 
be  paid.  To  him,  my  countrymen,  more  than  to  any 
other  single  influence  may  we  attribute  the  fact  that  our 
experiment  in  self-government  has  vindicated  itself  and 
that  the  nations  of  the  earth  behold  a  strong  and  free 
people,  whose  liberties  rest  upon  the  solid  foundation  of 
law. 
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The  struggling  republic  whose  right  to  live  was 
doubted,  whose  future  none  could  foresee,  still  lives.  A 
century  of  achievement  lies  behind  us  and  now  we  stand 
in  the  forefront  of  the  nations.  We  have  not  attained 
this  vantage  ground  without  bitter  internal  differences 
and  strenuous  conflict. 

Questions  there  were  which  acquired  temporary  im- 
portance through  their  bearing  upon  an  inherited  insti- 
tution, which  so  deeply  involved  the  nature  of  the  Union 
and  the  fundamental  purposes  and  objects  of  government 
as  to  defy  solution  through  discussion  or  the  judgment 
of  courts,  and  to  which  answer  could  only  be  made 
through  trial  by  battle.  But  through  all  the  conflicts 
and  trials  which  have  beset  us  we  have  emerged  a  united 
people  more  closely  cemented  in  sentiment  and  aspira- 
tion than  when  the  century  began. 

Dark  as  may  have  seemed  the  promise  at  moments,  the 
great  fundamental  principles  of  civil  liberty  have  suffered 
no  impairment.  The  orbit  of  the  United  States  and  of  the 
States  united  has  been  marked.  The  sovereignty  of  each 
within  its  constitutional  sphere  is  no  longer  disputed. 
The  mighty  problem  as  to  whether  the  great  powers  of 
government  could  be  efilciently  restrained  and  limited 
by  a  self-imposed  organic  law  has  found  its  answer.  We 
know  now  that  "  a  government  of  the  people,  for  the 
people  and  by  the  people"  need  not  perish  from  the 
earth. 

Let  us,  therefore,  give  hearty  thanks  for  the  great 
services  and  good  example  of  the  illustrious  patriot  whose 
memory  we  this  day  do  honor. 

We  give  below  that  portion  of  the  address  of  Judge 
Caldwell,  above  mentioned,  which  relates  to  Ohief  Jus- 
tice Marshall  as  a  jurist. 
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Address  of  Waller  O.  Caldwell. 

One  of  the  most  important  and  most  fortunate  events 
in  all  American  history  was  the  appointment  of  John 
Marshall  by  President  Adams  to  the  position  of  Chief 
Justice  of  the  Supreme  Court  of  the  United  States,  on 
the  31st  of  January,  1801. 

His  rare  talents  found  their  greatest  opportunity  for 
exercise  and  triumph  in  :he  exposition  and  application 
of  the  Federal  Constitution.  That  instrument,  recently 
born  of  new  conditions  and  for  new  relations,  was  in 
many  vital  particulars  unlike  any  other  that  had  ever 
been  written.  ^*  The  creation  of  a  national  government, 
by  the  terms  of  a  written  paper,  was,  as  yet,  a  bold  nov- 
elty, a  brilliant  but  perilous  experiment,  made  alarmingly 
complex  by  the  establishment  of  collateral  semi-sover- 
eignties in  the  shape  of  the  thirteen  States."  (Magruder.) 

The  construction  of  that  paper  was  concededly  the 
paramount  responsibility  of  the  court  It  presented  some 
of  the  most  momentous  questions  that  ever  came  before 
a  human  tribunal ;  and,  for  their  wise  solution,  it  was 
the  marvelous  power  of  Chief  Justice  Marshall  on  which 
his  associates  mainly  relied.  By  their  choice  he  prepared 
and  delivered  the  great  majority  of  the  court's  opinions 
on  constitutional  questions.  His  insight  was  so  keen, 
his  reasoning  so  cogent,  his  argument  so  persuasive,  his 
illustration  so  clear,  and  his  conclusion  so  irresistible, 
that  there  were  but  few  dissents  from  his  matured  views, 
and  fewer  instances  in  which  he,  from  inability  to  con- 
vince the  other  judges,  himself  had  occasion  to  dissent. 
Though  largely  so,  his  deliverances  were,  however,  of 
course,  not  altogether  the  product  of  his  own  wonderful 
mind.  He  could  but  have  been  materially  aided  by 
conference  with  the  other  distinguished  members  of  the 
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court,  and  by  the  argnments  of  one  of  the  ablest  bars 
that  ever  practiced  before  any  tribunal.  **  He  was  so- 
licitous/' says  Judge  Story,  ^^to  hear  arguments,  and  not 
to  decide  causes  without  them.  And  no  judge  ever  prof- 
ited more  by  them." 

All  men  agreed  that  the  prosperity  and  stability  of  the 
government  depended  on  a  right  construction  and  en- 
forcement of  the  Constitution,  yet  there  were  wide  di- 
vergences of  opinion  as  to  its  true  meaning.  The  warm- 
est and  most  persistent  rivalry  was  that  between  the 
Federalists  who  sought  a  liberal  construction  in  the  in- 
terest of  a  stronger  general  government,  and  the  anti- 
Federalists  who  contended  for  a  strict  construction  in 
the  interest  of  greater  power  in  the  States.  These  con- 
flicting views  were  urged  with  tremendous  zeal  and 
earnestness  upon  the  hustings,  in  the  press,  and  at  the 
bar,  each  side  conscientiously  believing  that  its  view  was 
the  best  for  the  people  at  large.  In  court  and  out  of 
court,  Hamilton  and  those  of  his  faith  honestly  insisted 
that  the  Constitution  meant  what  they  thought  it  should 
mean,  and  Jefferson  with  his  followers  that  it  meant 
what  they  thought  it  should  mean. 

The  court,  through  the  Chief  Justice,  said  that  neither 
a  liberal  nor  a  strict  construction  was  allowable,  but  that 
the  words  of  the  instrument  should  be  given  their  natural 
meaning,  without  extension  to  objects  not  contemplated 
on  the  one  hand,  and  without  restriction  to  insignificance 
on  the  other  hand.  (9  Wheat.  187;  12  id.  882.)  How- 
ever, "  he  was  evidently  more  fearful  of  the  centrifugal 
than  of  the  centripetal  force  in  our  system; "  and,  as  a 
consequence,  generally  resolved  all  doubts  in  favor  of 
that  view  which  gave  the  General  Government  the  greater 
scope  and  strength. 
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The  powers  of  the  Federal  Government,  like  those  of 
the  States,  are  by  the  Constitation  vested  in  three  oo; 
ordinate  departments:  the  legislative,  the  executive,  and 
the  judicial;  each  of  which  is  absolutely  essential  to  the 
efficiency  of  the  others,  and  yet  entirely  independent  of 
them  in  its  own  peculiar  sphere.  Judge  Peck,  of  the 
Tennessee  Supreme  Court,  said:  '^The  legislative,  the  ex- 
ecutive, and  the  judicial  departments  are  three  lines  of 
equal  length,  balanced  against  each  other;  and  the  frame- 
work, forming  an  equilateral  triangle,  becomes  stronger 
the  more  its  parts  are  pressed.  Like  the  foundation  of 
our  religion,  the  trinity,  it  is  the  key  on  which  the  whole 
arch  rests."    (2  Terg.  611.) 

In  the  construction  of  the  Federal  and  State  Constitu- 
tions, however,  an  important  and  ever-to-be-observed  dis- 
tinction is,  that  the  Federal  Government  has  only  such 
powers  as  were  delegated  to  it  by  the  States,  and  the  lat- 
ier  have  all  power  not  so  surrendered.  The  Federal 
Government  can  rightly  do  only  such  things  as  are  per- 
mitted by  its  Constitution ;  while  the  States  can  do  every- 
thing not  forbidden  by  that  instrument  or  their  own 
Constitution. 

Though  this  distinction  was  readily  recognized  from 
the  first,  the  lines  of  demarcation  between  delegated  and 
reserved  powers,  and  the  limits  within  which  the  Federal 
Government  might  constitutionally  act,  were  often  very 
difficult  of  location  and  definition.  This  difficulty  pro- 
duced controversies  innumerable,  which  were  finally  ad- 
judged by  Chief  Justice  Marshall  and  his  associates  on 
the  bench. 

There  was  in  those  times  much  jealousy  between  the 
different  departments  of  the  government  as  to  their  re- 
spective functions,  and  as  to  the  power  of  one  to  question 
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another's  action  apon  constitational  groands  or  other- 
wise. This  also  gave  rise  to  disputes  involving  great 
problems  for  ultimate  solution  by  that  court. 

The  subsequent  development  of  this  government  into 
the  best  one  on  the  face  of  the  earth  was  due  in  large 
measure  to  the  calm,  fair,  just  and  wise  manner  in  which 
that  tribunal,  principally  through  its  distinguished  head, 
discharged  those  grave  and  onerous  responsibilities. 

The  gravity  and  magnitude  of  some  of  the  more  im- 
portant questions  presented  to  that  court  can  best  be 
impressed  by  a  brief  reference  to  a  few  of  the  cases  in 
which  they  arose. 

The  learned  orator  here  reviews  and  comments  on  the 
oases  of  Marbury  v.  Madison,  the  Dartmouth  College  Case, 
McCulloch  y.  Maryland,  and  on  the  trial  of  Burr  for 
high  treason,  and  concludes  with  an  interesting  sketch  of 
Marshall^  private  life  and  character. 
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At  the  annual  meeting  of  the  Ohio  State  Bar  Associ- 
ation, July,  1900,  it  was  voted  to  hold  a  special  meeting 
of  the  association  in  Columbus  on  February  4, 1901,  ap- 
propriately to  observe  Marshall  Day.  John  A.  Shauck, 
Chief  Justice  of  the  Supreme  Court  of  the  State,  was 
selected  to  deliver  the  oration.  An  executive  com- 
mittee arranged  the  details.  The  place  selected  for  the 
address  and  proceedings  on  Marshall  Day  was  the  audi- 
torium of  the  Board  of  Trade  in  Columbus.  The  ad- 
dress was  followed  in  the  evening  by  a  banquet  at  the 
Neil  House,  at  which  James  H.  Hoyt,  of  Cleveland, 
presided.  Sentiments  were  responded  to  as  follows: 
"  Judicial  Independence,"  by  William  K.  Day,  formerly 
Secretary  of  State  of  the  United  States  and  now  judge 
of  the  United  States  Circuit  Court  of  Appeals;  "Ohio's 
Place  in  the  Supreme  Court  of  the  United  States,"  by 
W.  Z.  Davis,  of  the  Ohio  Supreme  Court;  "The  Part  of 
the  Bar  with  the  Work  and  History  of  the  Supreme 
Court  of  the  United  States,"  by  Judson  Harmon,  for- 
merly Attorney-General  of  the  United  States;  "  Trials  of 
American  Lawyers,"  by  Thomas  E.  Powell,  of  the  Co- 
lumbus bar;  "The  Ordinance  of  1787,"  by  His  Excel- 
lency, Governor  Nash ;  and  "  The  Bench  as  it  seems  to 
Me,"  by  Clarence  Brown,  of  the  Toledo  bar.  Semarks 
were  also  made  by  Edward  Colston,  of  Cincinnati,  a  grand- 
nephew  of  Chief  Justice  Marshall.^ 

^The  piooeedings  at  Oolttmbus,  inolttding  the  main  addrees  and 
reeponses  so  far  as  reported,  were  published  at  length  in  the  Weekly 
Law  BuUetin  and  Ohio  Law  Journal,  toL  45,  Na  8;  February  35, 190L 
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Chief  Justice  Slianck  was  introdaced  by  Osoar  T.  Mar- 
tin, of  Springfield,  one  of  the  yice-presidents  of  the  as- 
Booiation. 

Address  of  John  A.  Shaudk. 

The  beginning  of  the  centary  whioh  has  jnst  closed 
was  approximately  the  beginning  of  the  era  of  constitn- 
tional  government,  according  to  the  American  nnder^ 
standing  of  that  phrase.  A  centary  ago  to-day  its  devel- 
opment received  a  mighty  impulse  when  John  Marshall, 
by  appointment  from  the  second  President,  became  the 
fourth  Chief  Justice  of  the  United  States  in  actual  service, 
the  fifth  in  appointment.  The  propriety  of  his  selection 
for  that  high  station  was  generally  recognized  at  the 
time  by  all  who  were  in  full  sympathy  with  the  complex 
system  of  government  which  had  been  undertaken.  It 
became  more  and  more  manifest  as  the  thirty-five  years 
of  his  service  passed,  each  bringing  him  opportunities  to 
contribute  something  more  toward  finishing  and  secur- 
ing the  great  work  of  nation-building  which  had  been 
commenced  in  the  arduous  struggle  of  the  Bevolution 
and  advanced  by  the  adoption  of  the  Constitution.  The 
value  of  his  services  and  the  high  character  of  his  con- 
tributions toward  the  development  of  the  important 
departments  of  the  law  upon  which  he  left  the  deepest 
impress  have  so  grown  in  appreciation  during  the  sixty- 
five  years  which  have  passed  since  his  death,  that  his 
appointment  is  now  recognized  as  the  principal  ground 
of  public  gratitude  to  a  President  whose  administration 
was  characterized  throughout  by  intelligence  and  patriot- 
ism. His  mastery  of  the  principles  of  constitutional  and 
international  law,  and  his  ability  to  apply  them  accu- 
rately, do  not  quite  cease  to  appear  phenomenal,  even 
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after  the  most  careful  study  of  his  character,  his  natural 
endowments  and  his  appropriate  preparation. 

His  birth  was  twenty  years  before  the  Declaration  of 
Independence,  and  somewhat  nearer  the  beginning  of  the 
armed  conflict  between  Great  Britain  and  the  American 
colonies.  His  education  was  the  best  available  where  he 
lived,  embracing  English,  mathematics,  history,  more 
than  the  rudiments  of  Latin,  and  a  profound  knowledge 
of  the  English  classics.  He  began  the  study  of  law  at 
the  age  of  eighteen  years,  but  had  made  little  progress 
when  Lexington  proclaimed  that  the  controversy  between 
England  and  the  colonies  had  reached  its  last  and  most 
dramatic  stage.  He  had  studied  carefully  the  merits  of 
the  controversy  to  the  conclusion  that  the  aggressions  of 
England  justified-the  colonies  in  resisting  to  the  extrema 
of  war.  With  respect  to  the  inheritance  of  moral  quali- 
ties one  may  be  an  heir  of  the  living.  At  the  age  of 
nineteen  years  he  entered  the  conflict  as  a  lieutenant  in 
a  Virginia  regiment  in  which  his  father  was  a  field 
officer. 

After  the  engagement  at  Great  Bridge,  where  a  patriot 
victory  drove  the  royal  governor  to  the  King's  fleet,  he 
joined  the  army  in  the  north.  He  tasted  victory  with 
Wayne  at  Stony  Point  and  with  Washington  at  Mon- 
mouth. He  was  tested  in  the  reverses  at  Brandywine 
and  Germantown.  He  was  disciplined  in  the  gloom  and 
the  sufferings  of  Yalley  Forge.  Notwithstanding  his 
youth,  he  was  distinguished  among  the  officers  of  that 
army  for  bravery,  for  intelligence  and  for  serenity  in  the 
midst  of  vexations  —  distinguished  for  the  qualities  which 
were  subsequently  to  make  his  name  so  illustrious.  That 
he  attracted  the  admiration  and  confidence  of  the  com- 
mander-in-chief was  of  abiding  importance,  for  it  was  to 
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call  him  into  the  pablio  service  in  critical  periods  which 
were  to  follow  the  war. 

On  the  reopening  of  the  coarts  of  Virginia  after  the 
surrender  of  Cornwallis  he  began  the  practice  of  law. 
His  professional  studies  had  chiefly  been  pursued  amid 
the  turmoil  and  distractions  of  the  war,  and  he  could  not 
have  brought  to  the  bar  the  fruits  of  extensive  research. 

His  grasp  of  legal  principles  was  intuitive.  His  apti- 
tude for  his  chosen  profession  was  apparent.  Hosts  of 
friends  were  attracted  to  him  because  of  his  splendid  in- 
tellect, his  lofty  character  and  his  genial  nature.  He  at 
once  took  position  in  the  foremost  rank  of  the  profession 
and  fortified  it  at  every  trial  of  strength.  He  was  en- 
tirely without  those  arts  which  are  commonly  designated 
by  the  phrase  "  the  graces  of  oratory.'*  The  character 
and  habits  of  his  mind  were  already  established.  His 
talent  was  analytical  and  constructive.  He  would  have 
been  metaphysical  if  he  had  not  been  intensely  practical. 
He  never  interrupted  the  flow  of  his  own  discourse.  He 
restated  no  proposition.  He  made  no  room  for  catch 
phrases.  His  sentences  were  incisive,  and  every  sentence 
was  a  step  in  the  direct  and  resistless  progress  of  his  mind 
from  premises  to  conclusion.  A  contemporary  aptly  lik- 
ened one  of  his  discourses  to  the  easy  but  unremitting 
advance  of  the  dawn.  His  speeches,  like  his  opinions, 
abound  in  sententious  questions,  not  only  those  general 
questions  which  comprehend  cases  and  subjects,  but  those 
subordinate  questions  which  occur  in  the  process  of  analy- 
sis and  argument,  so  stated  as  to  suggest  inevitable 
answers. 

His  aptness  for  his  chosen  profession  was  illustrated  by 
conspicuous  triumphs  even  in  his  youth.  His  devotion 
to  it  was  shown  by  numerous  refusals  of  tempting  in  vita- 
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tions  to  enter  pablic  life.  Bat  the  dominant  qaestion  of 
the  times  was  in  his  estimation  of  vital  importance.  It 
was  whether  the  liberty  which  had  been  achieved  by  the 
Bevolation  should  be  enshrined  in  a  government  capable 
of  preserving  it,  or  be  permitted  to  fall  into  anarchy  and 
disappear  in  despotism.  Liberty  had  sojnrned  upon  tlie 
earth  before,  and  such  had  been  its  fate.  He  had  seen 
the  war  of  the  Bevolation  prolonged  through  unneces- 
sary years.  He  had  passed  through  defeats  which  would 
have  been  victories  if  there  had  been  a  government  au- 
thorized to  command  the  military  resources  of  the  peo- 
ple. He  was  an  appreciative  and  humiliated  witness  to 
the  embarrassment  which  resulted  from  the  inability  of 
Congress  to  perform  its  treaty  obligation  because  it  was 
without  power  to  levy  a  tax.  All  about  him  his  maimed 
and  broken  companions  in  arms  were  in  want  because 
Congress  was  unable  to  pay  them  the  promised  compen- 
sation for  military  services.  He  had  seen  a  nation  con- 
ceived in  patriotism  born  in  repudiation.  He  could  not 
refuse  to  aid  a  cause  which  he  believed  to  be  necessary 
to  complete  the  work  of  the  Bevolution.  He  accord- 
ingly accepted  service  as  a  member  of  the  legislature  of 
Virginia,  where  he  was  tireless  in  his  efforts  to  secure  a 
favorable  response  to  the  calls  of  Congress.  Everywhere 
he  was  an  earnest  advocate  of  a  competent  general  gov- 
ernment. 

Upon  the  submission  of  the  proposed  Constitution  he 
became  an  earnest  advocate  of  its  ratification.  In  1788 
he  entered  the  Virginia  convention  which  was  called  to 
decide  whether  that  instrument  should  be  ratified.  Though 
known  to  favor  ratification,  he  was  chosen  by  a  constit- 
uency opposed  to  ratification. 

If  his  career  had  ended  with  the  Virginia  convention, 
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when  he  was  only  thirty-three  years  of  age,  he  would 
have  held  a  high  and  permanent  place  among  the  authors 
of  oonstitutional  liberty. 

For  the  ensuing  nine  years  he  devoted  himself  to  his 
profession  with  great  and  constantly  increasing  reputa- 
tion, achieving  high  rank  among  the  lawyers  of  the  na- 
tion. He  declined  the  invitation  of  the  first  President  to 
become  a  member  of  his  Cabinet  as  Attorney-General,  and 
also  the  mission  to  France.  He  did,  however,  for  brief 
terms  reluctantly,  but  dutifully  serve  as  a  member  of  the 
Virginia  legislature,  where  the  cause  of  nationality  met 
stubborn  opposition. 

In  1797,  when  war  with  France  seemed  imminent,  he  was 
appointed  one  of  three  commidsioners  to  that  country.  His 
selection  was  determined  chiefly  by  his  thorough  knowl- 
edge of  the  law  among  nations.  He  did  not  feel  at  liberty 
to  decline  the  appointment.  At  Paris,  communications 
passed  touching  the  relations  of  the  two  countries,  those 
on  the  part  of  France  being  written  by  Talleyrand,  those 
on  the  part  of  the  United  States  by  Marshall.  The  contro- 
versy concerned  the  rights  of  neutrals,  or  more  precisely 
the  right  of  the  United  States  to  remain  neutral  in  the  con- 
flict between  France  and  Great  Britain  and  its  right  hon- 
estly to  maintain  the  neutrality  which  it  had  declared.  He 
was  quite  able  to  confound  the  minister  with  his  learning 
and  to  refute  every  accusation  brought  against  the  United 
States.  But  after  a  few  months  of  vain  endeavor  to 
bring  either  the  Minister  or  the  Directory  to  a  course 
of  rational  conduct,  or  even  to  honorable  and  respect- 
ful negotiation,  he  returned  to  the  United  States.  An 
abundance  of  contemporaneous  evidence  shows  that  by 
his  learning  and  bearing  during  this  brief  but  trying 
mission  he  exalted  the  American  name  in  Europe,  and 
his  own  name  among  patriotic  Americans. 
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Upon  his  return,  in  view  of  the  emergencies  then  ex- 
isting, he  consented  to  an  election  to  Congress  in  order 
that  the  government  might  be  supported  by  the  representa- 
tive from  his  district.  Before  the  expiration  of  his  term 
the  danger  of  war  had  passed  and  he  resigned  his  seat 
He  then  served  for  a  few  months  as  Secretary  of  State 
in  the  Cabinet  of  the  second  President,  writing  State 
papers  of  conspicuous  ability  and  of  permanent  value. 
In  the  meantime  he  had  declined  the  office  of  Associate 
Justice  of  the  Supreme  Court.  In  the  legislative  bodies 
in  which  he  sat  he  had  vindicated  constitutional  preroga- 
tives of  the  President  by  arguments  which  carried  con- 
viction to  unwilling  minds,  and  dissipated  the  opposition 
of  hostile  majorities. 

Thus  prepared  he  came  to  the  office  of  Chief  Justice. 
Now  indeed  the  days  of  the  Confederation  were  num- 
bered and  the  efficacy  of  the  Constitution  to  develop  the 
might  of  the  nation  was  to  be  made  manifest.  The  enemies 
of  the  Constitution  had  not  accepted  its  ratification  as  the 
conclusion  of  the  struggle.  In  Congress,  in  the  legisla- 
tures and  courts  of  the  State,  and  in  public  assemblies, 
efforts  to  impede  the  government  in  the  exercise  of  the 
powers  conferred  continued  to  be  made.  From  this  op- 
position the  Federal  courts  were  not  exempt  Their  pro- 
cess was  resisted,  and  the  finality  of  the  judgments  of  the 
court  of  last  resort  was  often  denied.  France  was  ex- 
hibiting the  abhorrent  crimes  which  may  be  committed 
in  the  name  of  liberty;  and  many  of  our  forefathers,  ap- 
plauding the  spectacle,  desired  to  reproduce  it  here.  Al- 
though more  than  ten  years  had  passed  since  the  organ- 
ization of  the  Supreme  Court,  but  few  constitutional 
questions  had  been  decided.    It  had  been  decided  in  1793 
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that  the  Federal  courts  had  jurisdiction  of  a  suit  against  a 
State  by  a  citizen  of  another  State.    This  was  contrary  to 
the  view  presented  by  Marshall  in  the  Y  irginia  convention ; 
and  the  Eleventh  Amendment^  expressly  denying  such  ju- 
risdiction, had  followed  the  decision.  Although  the  judges 
of  the  court  were  men  of  ability  and  patriotism,  who 
neither  abandoned  their  duty  nor  acquiesced  in  the  deg- 
radation of  the  court,  it  had  accomplished  but  little  of 
the  great  work  which  had  been  assigned  to  it.    Its  posi- 
tion was  pathetically  described  in  a  sentence  by  the  noble  < 
but  over-tried  Jay.    The  President  had  invited  him  to 
return  to  the  office  of  Chief  Justice  for  the  purpose,  as  he  ^ 
said,  of  ^^  furnishing  the  country  with  the  best  security 
afforded  its  inhabitants  against  its  increasing  dissolution 
of  morals."    In  his  letter  of  declination,  written  Janu- 
ary 2,  1801,  Jay  said:  "I  Ipft  the  bench  perfectly  con- 
vinced that  under  a  system  so  defective  it  would  not  j 
obtain  the  energy,  weight  and  dignity  which  were  essen-  | 
tial  to  its  affording  due  support  to  the  general  govern- 
ment ;  nor  acquire  the  public  confidence  and  respect  which,  1 
as  the  last  resort  of  the  justice  of  the  nation,  it  should 
possess."    Surely,  here  was  need  for  the  intrepidity  of 
John  Marshall.    His  appointment  followed. 

Another  lawyer  never  entered  such  a  world  of  oppor- 
tunities. It  was  known  and  said  that  the  Constitution 
was  the  result  of  many  patriotic  concessions.  Perhaps 
no  one  who  supported  it  in  the  General  Convention,  or  in 
the  State  conventions,  was  quite  satisfied  with  its  pro- 
visions. The  concessions  were  not  wholly,  nor  chiefly, 
with  respect  to  its  definite  provisions,  but  rather  to  those 
which  vested  power  in  such  general  terms  that  the  Con- 
stitution, in  respect  to  matters  of  gravest  importance,  was 
properly  regarded  as  an  instrument  enumerating,  rather 
Vol.  II— 15 
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than  defining,  the  powers  conferred.  To  the  provisions 
of  this  charter  men  of  opposite  views  gave  their  support, 
each  hoping  that  in  its  practical  operation  the  instru- 
ment would  be  found  expressive  of  his  views.  Of  the 
many  questions  thus  left  for  construction  the  most  im- 
portant, so  far  as  we  can  yet  see,  were  to  be  determined 
in  the  time  of  his  service  which  embraced  what  has  been 
aptly  called  "the  golden  age  of  the  Supreme  Court."  It 
was  now  to  be  demonstrated  that  the  feature  of  the  Con- 
stitution which  was  dictated  by  the  purest  patriotism  was 
justifiable  by  the  highest  wisdom;  that  with  respect  to 
constitutions,  as  well  as  other  departments  of  the  law, 
that  which  is  most  valuable  results  from  the  slow  pro- 
cesses of  evolution,  and  that  to  the  highest  form  of  states- 
manship faith  in  others  and  in  the  future  is  indispensable. 
Eecalling,  for  this  occasion,  only  the  very  greatest  of 
Marshall's  opportunities,,  the  first  in  time — if,  indeed,  it 
was  not  first  in  importance — came  in  Marbury  v.  Madi- 
son, decided  in  1808.  The  case  determined  two  questions 
of  lasting  importance.  They  arose  out  of  the  allied 
unconstitutionality  of  the  act  by  which  Congress  had  at- 
tempted to  confer  upon  the  Supreme  Court  the  original 
jurisdiction  which  it  was  then  asked  to  exercise.  By  rea- 
soning so  convincing  that  it  does  not  appear  to  have 
been  doubted  since,  he  sustained  the  proposition  that  a 
constitutional  grant  of  original  jurisdiction  to  a  court, 
accompanied  by  a  grant  of  legislative  authority  to  confer 
upon  it  appellate  jurisdiction,  excludes  the  power  of  the 
legislature  to  confer  other  original  jurisdiction.  The  sec- 
ond question  was  whether  a  legislative  act,  repugnant  to 
the  Constitution,  can  be  the  law  of  the  land.  The  ques- 
tion was  not  quite  new  then,  but  it  was  undetermined. 
Some  doubts  and  varying  views  respecting  it  had  been 
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expressed  in  the  circuits,  and  opposite  conclusions  had 
been  reached  by  courts  of  last  resort  in  the  States,  some 
of  them  holding  that  a  constitutional  limitation  upon 
legislative  power  is  a  mere  admonition  to  legislative 
bodies.  The  remorseless  reasoning  with  which  he  re- 
futed that  view  remains  a  model  of  juridical  literature. 
'^The  powers  of  the  legislature  are  defined  and  limited; 
and  that  those  limits  may  not  be  mistaken,  or  forgotten, 
the  Constitution  is  written.  To  what  purpose  are  powers 
limited,  and  to  what  purpose  is  that  limitation  committed 
to  writing,  if  these  limits  may  at  any  time  be  passed  by 
those  intended  to  be  restrained?  The  distinction  be- 
tween a  government  with  limited  and  unlimited  powers 
is  abolished  if  those  limits  do  not  confine  the  persons  on 
whom  they  are  imposed,  and  if  acts  prohibited  and  acts 
« allowed  are  of  equal  obligation.  It  is  a  proposition  too 
plain  to  be  contested  that  the  Constitution  controls  any 
legislative  act  repugnant  to  it;  or^  that  the  legislature 
may  alter  the  Constitution  by  an  ordinary  act.  Between 
these  alternatives  there  is  no  middle  ground.  The  Con- 
stitution is  either  a  superior,  paramount  law,  unchange- 
able by  ordinary  means,  or  it  is  on  a  level  with  ordinary 
legislative  acts,  and,  like  other  acts,  is  alterable  when 
the  legislature  shall  please  to  Alter  it.  If  the  former  part 
of  the  alternative  be  true,  then  a  legislative  act  contrary 
to  the  Constitution  is  not  law;  if  the  latter  part  be  true, 
then  written  constitutions  are  absurd  attempts,  on  the 
part  of  the  people,  to  limit  a  power  in  its  own  nature 
illimitable.  Certainly  all  those  who  have  framed  written 
constitutions  contemplate  them  as  forming  the  funda- 
mental and  paramount  law  of  the  nation,  and,  conse- 
quently, the  theory  of  every  such  government  must  be 
that  an  act  of  the  legislature  repugnant  to  the  Consti- 
tution is  void." 
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This  was  the  realization  of  the  promises  of  the  Consti- 
tution. It  was  the  nation's  escape  from  the  insecurity  of 
life  and  property  which  attend  the  exercise  of  unlimited 
power,  whether  it  be  exercised  by  King  or  Parliament. 
It  was  the  fulfillment  of  the  hope  which  fifteen  years 
before  he  had  offered  to  those  who  feared  congressional 
tyranny. 

Then  followed  rapidly  cases  in  which  the  same  doctrine 
was  applied  to  acts  of  State  legislatures;  and  it  was 
shown  that  the  Constitution  of  the  United  States  contains 
what  may  be  deemed  a  bill  of  rights  for  the  people  of 
each  State.  Numerous  propositions  of  importance  were 
decided  in  Ex  paHe  BoUman  and  another  in  1807  and 
stated  and  supported  with  his  accustomed  clearness  and 
vigor;  that  the  jurisdiction  of  the  court  is  derived  from 
the  Constitution  and  laws  consistent  with  it;  that  juris- 
diction is  authority  to  decide  between  individuals  and 
between  States  and  individuals;  that  it  is  clearly  distin- 
guishable from  the  inherent  powers  of  courts  to  control 
their  officers  and  enforce  their  process;  that  jurisdiction 
in  habeas  corpus  was  conferred  upon  the  Supreme  Court 
by  the  Judiciary  Act  of  1789,  and  that  the  inquiry  con- 
cerned not  guilt,  but  the  legality  of  the  detention. 

His  definition  of  the  elements  of  the  crime  of  treason 
in  that  case  and  upon  the  trial  of  Burr,  which  soon  fol- 
lowed, evoked  much  criticism  in  the  excitement  of  the 
time.  If  in  the  calmness  of  present  retrospect  there  are 
those  who  think  that  too  much  was  required  of  the  prose- 
cution, so  long  as  the  impartial  administration  of  justice 
shall  be  held  dear,  there  will  be  universal  admiration  for 
the  judge  unmoved  by  criticism  of  President  or  clamor  of 
populace  and  unaffected  by  his  own  unfavorable  opinion 
of  the  general  character  of  the  accused. 
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Whether  it  resulted  from  a  deliberate  purpose  to  defy 
authority,  or  from  inveterate  inability  to  locate  the  bound- 
ary between  State  and  Federal  jurisdiction,  it  was  found 
iiecessary  in  the  case  of  the  United  States  v.  Peters,  de- 
cided in  1809,  to  announce  a  vigorous  opinion  to  enforce, 
if  not  to  sustain,  the  proposition  that  the  legislature  of 
a  State  cannot  determine  the  jurisdiction  of  the  courts  of 
the  United  States,  nor  annul  their  judgments. 

Now  and  then  the  admirers  of  political  bric-a-brac  ad- 
vance the  view  that  the  Constitution  emanated  from  the 
States,  and  not  from  the  people.  Marshall's  great  opinion 
in  M'CulIoch  v.  Maryland  (1819)  left  small  reason  for 
adhering  to  that  view. 

The  ultimate  proposition  established  by  the  case  is  that 
a  State  government  cannot  tax  any  of  the  constitutional 
means  employed  by  the  General  Government  to  execute 
its  constitutional  powers.  The  same  doctrine  was  defined 
and  enforced  in  Osborn  v.  The  Bank  (in  1824),  when  the 
people  of  Ohio  were  called  back  from  nullification  to 
obedience. 

M'Culioch  V.  Maryland  was  followed  closely  in  doc- 
trine as  well  as  time  by  Cohens  v.  Virginia.  The  most 
important  question  was  whether  the  court  had  jurisdic- 
tion to  review  a  judgment  of  the  court  of  last  resort  in  a 
State  by  which  a  right  or  immunity  claimed  under  an 
act  of  Congress  had  been  denied.  The  jurisdiction  had 
been  exercised  before  with  deliberation  and  upon  reason- 
ing which  would  now  seem  conclusive.  But  the  heresy 
involved  in  its  denial  had  many  determined  and  aggres- 
sive adherents.  The  ingenuity  of  counsel  in  assailing  it 
in  this  case,  and  the  transcendent  importance  of  the  sub- 
ject, aided  no  doubt  by  a  desire  to  bring  the  bar  and 
the  people  to  a  course  of  right  thinking  with  respect  to 
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it,  induced  him  to  consider  it  in  the  light  of  the  prin- 
ciples and  reasons  involved  as  though  it  had  not  been 
previously  considered.  In  support  of  the  constitutional 
validity  of  the  Judiciary  Act  of  1789  he  presented  such  a 
searching  analysis  of  the  provisions  of  the  Constitution 
and  of  the  history  of  the  period  which  brought  it  into 
being  as  indicative  of  the  purposes  which  should  be  ef- 
fectuated by  its  interpretation,  that  there  is  much  reason 
for  the  judgment  of  those  who  regard  it  as  bis  greatest 
opinion  — that  is,  as  the  greatest  of  all  judicial  opinions. 
We  often  hear  it  said  that  in  the  year  1865  the  endur- 
ing character  of  the  Constitution  as  a  national  compact 
was  aflBrmed  by  the  arbitrament  of  war.  The  implication 
is  that  it  had  not  been  authoritatively  affirmed  before. 
But  attend  to  a  page  of  Cohens  v.  Virginia  where  an  ar- 
gument in  favor  of  the  finality  of  the  judgment  of  the 
State's  court  of  last  resort  is  stated  and  answered  thus: 
"  No  government  ought  to  be  so  defective  in  its  organiza- 
tion as  not  to  contain  within  itself  the  means  of  securing 
the  execution  of  its  own  laws  against  other  dangers  than 
those  which  occur  every  day.  Courts  of  justice  are 
the  means  most  usually  employed;  and  it  is  reasonable 
to  expect  that  a  government  should  repose  on  its  own 
courts  rather  than  on  others.  There  is  certainly  noth- 
ing in  the  circumstances  under  which  our  Constitu- 
tion was  formed,  nothing  in  the  history  of  the  times, 
which  would  justify  the  opinion  that  the  confidence 
reposed  in  the  States  was  so  implicit  as  to  leave  in  them 
and  their  tribunals  the  power  of  resisting  or  defeating,  in 
the  form  of  law,  the  legitimate  measures  of  the  Union. 
The  requisitions  of  Congress,  under  the  Confederation, 
were  as  constitutionally  obligatory  as  the  laws  enacted 
by  the  present  Congress.    That  they  were  habitually  dis- 
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regarded  is  a  fact  of  oniversal  notoriety.  With  the  knowl- 
edge of  this  fact,  and  under  its  foil  pressure,  a  convention 
was  assembled  to  change  the  system.  Is  it  so  improbable 
that  they  should  confer  on  the  judicial  department  the 
power  of  construing  the  Constitution  and  laws  of  the 
Union  in  every  case,  in  the  last  resort,  and  of  preserving 
them  from  all  violation  from  every  quarter,  so  far  as  ju- 
dicial decisions  can  preserve  them,  that  this  improbability 
should  essentially  affect  the  construction  of  the  new  sys- 
tem?   .    .    . 

"  The  counsel  for  Yirginia  endeavor  to  obviate  the  force 
of  these  arguments  by  saying  that  the  dangers  they  sug- 
gest, if  not  imaginary,  are  inevitable;  that  the  Constitu- 
tion can  make  no  provision  against  them;  and  that  there- 
fore, in  construing  that  instrument,  they  ought  to  be  ex- 
cluded from  our  consideration.  This  state  of  things,  they 
say,  cannot  arise  until  there  shall  be  a  disposition  so  hos- 
tile to  the  present  political  system  as  to  produce  a  deter- 
mination to  destroy  it;  and,  when  that  determination 
shall  be  produced,  its  effects  will  not  be  restrained  by 
parchment  stipulations.  The  fate  of  the  Constitution  will 
not  then  depend  on  judicial  decisions.  But  should  no 
appeal  be  made  to  force,  the  States  can  put  an  end  to  the 
government  by  refusing  to  act.  They  have  only  not  to 
elect  Senators,  and  it  expires  without  a  struggle.  It  is 
very  true  that,  whenever  hostility  to  the  existing  system 
shall  become  universal,  it  will  be  also  irresistible.  The 
people  made  the  Constitution,  and  the  people  can  unmake 
it.  It  is  the  creature  of  their  will.  But  this  supreme  and 
irresistible  power  to  make  or  unmake  resides  only  in  the 
whole  body  of  the  people ;  not  in  any  subdivision  of  them. 
The  attempt  of  any  of  the  parts  to  exercise  it  is  usurpa- 
tion, and  ought  to  be  repelled  by  those  to  whom  the  peo- 
ple have  delegated  their  power  of  repelling  it. 
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"The  acknowledged  inability  of  the  government,  then, 
to  sustain  itself  against  the  public  will,  and,  by  force  or 
otherwise,  to  control  the  whole  nation,  is  no  sound  argu- 
ment in  support  of  its  constitutional  inability  to  preserve 
itself  against  a  section  of  the  nation  acting  in  opposition 
to  the  general  will." 

The  case  is  reported  in  the  sixth  volume  of  Wheaton^s 
Beports.  It  is  the  subject  of  lasting  regret  that  in  Decem- 
ber, 1860,  the  volume  had  disappeared  from  the  library 
of  President  Buchanan. 

In  Gibbons  v.  Ogden,  decided  in  1824,  the  grant  of 
"  power  to  Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States  "  was  subjected  to 
his  searching  analysis.  This  was  the  power  whose  selfish 
and  hostile  exercise  by  the  States  in  the  days  of  the  Con- 
federation had  brought  them  to  the  verge  of  war,  thus 
creating  the  most  powerful  of  the  incentives  to  the  adop- 
tion of  the  Constitution.  But  this  case  arose  out  of  leg- 
islation and  adjudication  in  the  State  of  New  York  which 
proceeded  as  though  the  days  of  the  Confederation  were 
not  yet  numbered.  A  suggestion,  ingenious  if  not  novel, 
in  favor  of  the  validity  of  the  State's  action  with  refer- 
ence to  the  subject,  notwithstanding  the  grant  of  power 
to  Congress  and  the  exercise  by  Congress  of  the  power 
granted,  was  thus  stated  and  answered:  "As  preliminary 
to  the  very  able  discussions  of  the  Constitution  which  we 
have  heard  from  the  bar,  and  as  having  some  influence  on 
its  construction,  reference  has  been  made  to  the  political 
situation  of  these  States  anterior  to  its  formation.  It  has 
been  said  that  they  were  sovereign,  were  completely  in- 
dependent, and  were  connected  to  each  other  only  by  a 
league.  This  is  true.  But  when  these  allied  sovereigns 
converted  their  league  into  a  government,  when  they  con- 
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verted  their  Congress  of  Ambassadors,  deputed  to  delib- 
erate on  their  common  concerns  and  to  recommend  meas- 
nres  of  general  utility,  into  a  legislature,  empowered  to 
enact  laws  on  the  most  interesting  subjects,  the  whole 
character  in  which  the  States  appear  underwent  a  change, 
the  extent  of  which  must  be  determined  by  a  fair  con- 
sideration of  the  instrument  by  which  that  change  was 
effected." 

Very  many  of  the  errors  into  which  we  fall  in  our  pro- 
cesses of  reasoning,  and  of  the  doubts  which  reflection 
and  analysis  should  dispel,  result  from  the  improper  use 
of  words.  It  would  be  interesting  to  know  how  materi- 
ally the  happiness  and  advancement  of  the  nation  would 
have  been  promoted  if  the  Congress  of  the  United  States 
had  always  been  designated  as  the  Legislature  of  the 
United  States,  and  the  offices  of  the  States  under  our 
complex  system  as  State  functions,  and  never  as  State 
rights. 

As  if  with  a  prevision  of  the  magnificence  of  empire, 
commerce  and  statehood  now  realized,  he  so  defined  the 
boundaries  of  this  important  power  as  to  enable  the  Gen- 
eral Government  fully  to  accomplish  the  objects  for  which 
the  power  was  conferred,  and  yet  leave  to  every  State  the 
control  of  its  internal  commerce,  and  opportunity  for  the 
appropriate  exercise  of  its  police  power.  The  interme- 
diate conclusions  there  stated  are  founded  upon  principles 
so  clearly  expressed  as  to  suggest  every  limitation  which 
subsequent  experience  has  made  necessary,  and  to  make 
the  conclusions  the  unerring  guides  to  the  Nation  and  the 
£tates;  and  the  principles  of  interpretation  there  invoked 
have  been  substantial  aids  in  the  interpretation  of  other 
provisions.  Grants  of  power  of  this  nature  have  no  lim- 
itation which  is  not  imposed  by  the  Constitution  itself; 
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oommeroe  inolndes  navigation  and  all  modes  of  commer- 
cial interconrse;  commerce  among  the  States,  though 
excluding  that  which  is  wholly  within  a  State,  includes 
that  which  traverses  it  or  penetrates  it  from  without; 
authority  to  pass  inspection  laws,  health  laws  and  other 
laws,  not  implying  power  to  regulate  commerce  which  is 
wholly  or  partly  external,  is  in  the  mass  of  jurisdiction 
which  resides  in  the  States. 

In  the  meantime  the  court,  in  diverse  causes  arising  on 
land  and  sea,  was  developing  all  the  departments  of  the 
law  embraced  within  its  wide  jurisdiction  with  such  learn- 
ing and  ability  as  to  entitle  the  court  to  the  confidence 
and  respect  of  the  nation,  and  attract  to  it  the  attention 
of  the  civilized  world. 

Marshall  had  devoted  a  third  of  a  century  to  the  duties 
of  his  high  office  when  he  came  to  Worcester  v.  Georgia, 
the  last  of  his  great  opinions.  The  years  had  brought  to 
his  intellectual  powers,  not  failure,  but  fruition.  We  are 
not  now  to  look  upon  the  flickering  of  a  feeble  light 
which  is  about  to  be  extinguished,  but  upon  the  efful- 
gence of  a  western  sun,  which,  though  it  is  soon  to  pass 
below  the  horizon,  will  continue  the  guidance  of  its  light 
reflected.  This  is  not  entitled  to  be  considered  his  great- 
est opinion;  because  others  involved  questions  much  more 
vitally  affecting  the  nation.  What  was  the  nature  of  the 
case?  He  comprehended  it  in  a  sweeping  sentence:  ''The 
legislative  power  of  a  State,  the  controlling  power  of  the 
Constitution  and  laws  of  the  United  States,  the  rights,  if 
they  have  any,  and  the  political  existence  of  a  once- 
numerous  and  powerful  people,  the  personal  liberty  of  a 
citizen,  are  all  involved  in  the  subject  now  to  be  consid- 
ered." Juridical  literature  does  not  suggest  another 
whose  resources  would  have  been  adequate  to  the  pro- 


Digitized  by 


Google 


235  Ohio— Address  of  John  A.  Shauck. 

dnction  of  this  opinion.  It  is  the  opinion  of  the  philan- 
thropist, the  ohampion  of  treaty  obligations,  the  historian 
of  the  colonies  and  of  the  Bevolation,  the  master  of  the 
law  among  nati(»i8,  and  the  father  of  constitutional  inter- 
pretation. 

In  his  day  the  Supreme  Court  was  not  only  the  tribunal 
for  the  final  and  authoritative  determination  of  questions 
involving  the  powers  of  government  and  the  rights  of 
people,  but  it  was  for  people  and  judges  a  school  for  the 
profound  study  of  the  Constitution.  The  same  questions 
of  power  were  argued  again  and  again,  the  desire  of  coun- 
sel apparently  being  to  ascertain  the  effect  of  changes  in 
the  composition  of  the  court,  or  of  some  new  objection 
or  the  restatement  of  an  old  one.  They  were  heard  with 
patience  and  answered  with  care,  as  if  the  court  deemed 
no  time  too  important  to  be  devoted  to  considering  and 
expounding  the  provisions  of  the  Constitution.  Outside 
the  court  the  people  and  the  politicians  learned  slowly, 
if  at  all.  In  it  the  judges  learned  rapidly.  After  Mar- 
bury  V.  Madison  and  before  the  other  cases  to  which 
special  reference  has  been  made,  the  composition  of  the 
court,  excepting  the  Chief  Justice  and  one  associate,  was 
completely  changed.  No  one  then  suspected,  no  one  fa- 
miliar with  the  history  of  those  times  will  suspect,  that 
the  new  judges  were  appointed  because  of  their  enthusi- 
astic acceptance  of  the  national  doctrines  of  the  Chief 
Justice.  But  they  were  men  of  ability  and  patriotism,  and 
when  they  met  the  grave  responsibility  of  supporting  the 
Constitution  as  its  meaning  was  revealed  in  the  light 
which  shone  there,  not  one  of  them  would  consent  that 
the  government  should  fall  by  a  decree  of  the  tribunal 
which  had  been  appointed  to  maintain  it;  and  the  life- 
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giving  national  doctrines  of  those  cases  were  laid  down 
with  the  concurrence  of  all  the  judges. 

Shortly  before  and  after  his  death  rapid  changes  in  the 
composition  of  the  court  again  occurred,  and  within  a  few 
years  the  change  was  nearly  complete.  No  one  in  a  re- 
sponsible position,  and  having  respect  for  bis  own  fame, 
ever  assailed  the  inexorable  logic  of  his  great  opinions. 
No  conclusion  vital  to  the  government  which  was  reached 
by  the  court  in  his  day  was  ever  overruled.  If  it  is  pos- 
sible to  explain  the  process  by  which  the  Constitution  be- 
came atrophied  in  a  few  years,  the  explanation  does  not 
belong  to  this  occasion.  He  viewed  with  anxiety  the 
violence  which  at  times  marked  the  action  of  the  centrif- 
ugal forces  in  our  system,  and  it  is  evident  that  he  feared 
the  strife  which  he  did  not  live  to  see.  To  aid  in  avert- 
ing it  he  never  tired  of  appealing  to  reason.  His  broad 
national  doctrines,  so  appropriate  to  the  provisions  of  the 
Constitution,  so  promotive  of  its  well-known  objects,  were 
founded  in  reason.  When  accumulating  calamities  at- 
tended the  decline  of  their  influence,  it  was  restored  by 
arms.  Now,  as  if  the  payment  of  a  great  price  had  in- 
creased their  value,  those  doctrines  are  accepted  by  all 
the  people.  In  the  court  where  he  so  long  sat  they  are 
received  without  envy  of  his  fame,  and  applied  without 
intentional  abridgment;  and  the  court  itself  again  oc- 
cupies its  rightful  position  high  in  the  public  confidence 
and  respect. 

To  describe  his  reasoning,  lawyers,  judges,  commenta- 
tors and  biographers  have  employed  all  the  adjectives 
indicative  of  strength  or  lucidity.  A  great  lawyer  who 
often  appeared  before  him  characterized  his  power  of 
reasoning  as  '^  almost  superhuman."    Some  of  bis  asso- 
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ciates  excelled  him  in  knowledge  of  the  precedents,  bat 
that  was  of  small  moment  in  the  department  of  inter- 
national law  which  was  so  rapidly  outgrowing  its  prece- 
dents, and  of  no  moment  at  all  i  n  the  department  of  con- 
stitutional law  where  there  was  no  precedent.  His 
illustrious  achievements  in  the  field  of  highest  intellectual 
endeavor  resulted  from  a  concurrence  of  favoring  condi- 
tions which  was  unusual  if  not  unprecedented.  He  was 
strong  in  body,  mind  and  purpose.  He  had  the  intel- 
lectual integrity  to  apply  knowledge  to  every  purpose  for 
which  it  might  be  useful,  and  to  accept  without  abate- 
ment the  conclusions  indicated  by  reason.  He  may  have 
been  aided  by  safe  instincts,  but  he  did  not  find  the  truth 
by  chance.  He  knew  the  ways  which  lead  to  it.  Extraor- 
dinary native  endowments  were  strengthened  by  the 
study  and  reflection  to  which  patriotism  inclined  him. 
More  completely  than  any  of  his  contemporaries  he  had 
assimilated  the  history  of  the  colonies  and  the  Confeder- 
ation. Hence  the  irresistible  passages  in  his  opinions  in 
which  he  applies  those  trusted  tests  of  interpretation  — 
the  evils  which  were  to  be  cast  out,  the  objects  which  were 
to  be  attained.  His  mind  was  stored  with  lessons  drawn 
from  the  experience  of  every  nation  which  had  ever 
aspired  to  be  free,  and  he  comprehended  their  demon- 
stration that  most  of  the  crimes  against  liberty  are  com- 
mitted in  the  name  of  liberty.  We  have  no  opportunity 
for  the  study  of  a  more  constant  character.  From  youth 
to  age,  for  nearly  sixty  years,  he  was  an  unremitting  force 
for  order,  for  government,  for  liberty  regulated  by  law 
and  perpetuated  by  the  law  which  regulates  it.  He 
brought  adequate  powers  to  the  performance  of  grave 
and  unprecedented  duties.    In  their  performance  he  was 
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aided  by  a  bar  of  deserved  renown.  Until  near  the  close 
of  his  career  his  associates  on  the  bench  were  all  men  of 
ability  and  of  ambitions  befitting  their  position.  Not 
only  was  he  favored  by  these  conditions,  bat  his  powers 
matured  early  and  endured  long.  Forty-four  years  inter- 
vened between  his  luminous  addresses  in  the  Virginia 
convention  and  his  masterful  opinion  in  Worcester  v. 
Georgia.  They  were  remarkable  years,  for  they  were 
exempt  at  their  beginning  from  the  unripeness  of  youth, 
and  at  their  close  from  the  infirmities  of  age.  In  esti- 
mating his  character,  we  find  no  words  of  mere  eulogy, 
for  it  appears  from  abundant  evidence  that  he  had  neither 
vice  nor  foible  requiring  a  subtraction  to  be  made  from 
the  large  sum  of  his  virtues.  His  life  is  conspicuous 
among  those  which  remind  us  of  the  sublimeness  of  life. 
The  value  of  his  public  services  cannot  now  be  estimated, 
for  the  course  of  the  Constitution  is  not  yet  finished.  In 
thirty-six  opinions  in  cases  requiring  interpretation  of  its 
provisions,  scarcely  one  of  them  escaped  his  analysis.  So 
convincingly  was  their  meaning  unfolded,  and  with  such 
felicity  were  the  principles  of  interpretation  defined,  that 
it  is  to  be  doubted  whether  in  sixty-five  years  a  question 
of  that  character  has  arisen  in  Federal  or  State  court  to 
whose  proper  solution  his  learning  has  not  contributed. 
Among  our  nation-builders  he  was  the  finisher.  To  those 
who  had  wrought  so  well  in  the  other  departments  of  the 
work  he  had  been  attached  by  the  strongest  of  bonds 
which  can  unite  men — companionship  in  danger  and 
glory.  He  survived  them  by  a  generation;  and  with 
pious  devotion  he  guarded  the  Constitution  as  the  Ark  of 
the  nation's  covenant,  containing  the  treasures  of  the 
Revolution  and  of  all  our  history.  He  was  the  last  sur- 
vivor of  our  great  creative  Triumvirate. 
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Celebration  at  Cleveland. 

Marshall  Day  was  celebrated  also  at  Cleveland,  under 
the  auspices  of  the  Cleveland  Bar  Association,  at  the 
Chamber  of  Commerce,  February  4, 1901,  followed  by  a 
banquet.  The  meeting  was  largely  attended,  not  only 
by  citizens,  but  by  the  faculty  and  students  of  the  Uni- 
versity, law  schools  and  public  schools,  and  by  a  large 
number  of  the  members  of  the  Bar.  At  the  meeting  an 
introductory  address  was  delivered  by  £.  J.  Blandin, 
Esq.,  President  of  the  Cleveland  Bar  Association.  The 
oration  was  delivered  by  Hampton  L.  Carson,  Esq.,  of  the 
Philadelphia  Bar  (author  of  the  History  of  the  Supreme 
Court  of  the  United  States),  his  subject  being:  "John 
Marshall  in  his  relation  to  the  establishment  of  the  su- 
premacy of  the  Supreme  Court  as  an  organ  of  constitu- 
tional interpretation." 

Address  of  Hampton  L.  Carson. 

This  is  the  one  hundredth  anniversary  of  the  day  on 
which  John  Marshall  took  his  seat  as  Chief  Justice  of  the 
United  States,  and  we  have  met  to  commemorate  his  vir- 
tues and  his  services.  The  ceremonies  of  the  hour  are 
not  simply  unusual;  they  are  unprecedented.  Not  here 
alone  but  in  the  National  capital,  in  every  Federal  dis- 
trict, in  every  State  at  centres  of  population,  the  mem- 
bers of  our  profession  have  paused  in  the  midst  of  labor 
to  contemplate  the  character  of  a  judge  whose  intellect- 
ual and  moral  attributes  lifted  the  magistracy  of  the 
nation  to  a  position  which  has  fixed  the  gaze  of  posterity 
and  awakened  the  admiration  of  mankind.  It  would  be 
idle  for  me  to  attempt  to  add  to  the  many  well-consid- 
ered eulogies  upon  his  character,  or  to  present,  even  in 
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outline,  the  details  of  his  biography.  It  would  require  a 
volume  to  do  justice  to  his  career,  and  within  the  limits 
of  a  short  address  it  is  manifestly  impossible  to  do  more 
than  glance  at  a  single  aspect  of  his  many-sided  great- 
ness. I  intend  to  invite  your  attention  to  Marshall  in 
his  relation  to  the  establishment  of  the  Supremacy  of  the 
Supreme  Court  of  the  United  States  as  am,  Organ  of  Con- 
stitutional Interpretation.  I  ask  you  to  view  him  as  the 
Founder  of  our  Constitutional  Jurisprudence. 

To  us  the  statement  of  this  theme  seems  but  the  utter- 
ance of  a  truism.  We  have  been  so  long  accustomed  to 
regard  him  as  the  unrivaled  head  of  our  National  Judi- 
ciary that  his  title  to  the  place  passes  without  challenge; 
but  I  propose  to  review  the  steps  by  which  that  title  was 
established.  He  came  upon  the  bench  at  a  critical  period 
in  our  history,  at  a  time  when  there  was  a  violent  on- 
slaught upon  the  Federal  Judiciary,  when  the  independ- 
ence of  his  tribunal  and  the  scope  of  its  powers  were 
matters  of  doubt;  when  jealous  fears  of  Federal  en- 
croachment were  rampant.  He  left  it,  thirty-five  years 
later,  in  the  serene  conviction  that  the  hour  of  peril  had 
passed,  for  he  had  announced  and  illustrated  certain 
canons  of  construction  which  have  been  adopted  as  the 
cardinal  doctrines  of  the  court. 

The  task  of  Marshall,  to  state  it  concisely,  was  ^'  to  es- 
tablish justice,"  or,  to  put  it  in  .another  form,  to  secure 
recognition  of  the  final  right  of  the  judiciary  to  inter- 
pret and  enforce  the  Constitution.  This  involved  the  as- 
sertion of  judicial  power  to  confine  Congress  and  State 
legislatures  within  constitutional  bounds,  and  especially 
the  exercise  of  such  power  in  so  wise  and  salutary  a 
manner  as  to  strengthen  the  National  Government,  vin- 
dicate the  independence  of  the  judiciary,  and  by  calm  and 
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incontestable  logic  subdne  all  malcontents.  It  required 
absolute  fairness  and  infinite  patience  in  the  comparison 
of  legislative  acts  with  the  Constitation.  It  called  for 
fearless  honesty  in  the  promulgation  of  a  judgment  with- 
out regard  to  consequences.  It  needed  the  active  exer- 
tions of  a  mind  of  the  highest  order  to  protect  that  para- 
mount law  which  all  had  sworn  to  support. 

The  dispensations  of  Providence  in  behalf  of  our  favored 
country,  while  numerous  and  striking,  are  nowhere  more 
signally  illustrated  than  in  the  series  of  events  which  se- 
cured for  Marshall  the  highest  oflScial  place  and  prevented 
his  appearance  in  a  subordinate  station  —  a  matter  of  the 
greatest  moment,  for  a  master  mind  requires  for  the  full 
employment  of  its  supreme  energies  the  responsible  posi- 
tion of  chief  and  the  most  exalted  rank  to  sustain  it  It  is 
pertinent  to  observe  that  any  one  of  the  following  events, 
had  they  been  ordered  otherwise,  would  have  excluded 
John  Marshall  from  the  bench  entirely,  or  have  de- 
prived him  of  the  Chief  Justiceship;  occurring,  as  they  all 
did,  within  the  narrow  compass  of  six  years,  and  his  op- 
portunities being  limited  to  the  life-time  of  the  Federalist 
party. 

In  1795  John  Jay  resigned  the  Chief  Justiceship  upon 
his  election  as  Governor  of  New  York.  Had  he  pre- 
ferred the  ermine,  Marshall  would  never  have  reached 
the  highest  place,  as  Jay  lived  until  1824.  On  Jay's  res- 
ignation, William  Cushing,  of  Massachusetts,  the  senior 
Associate  Justice,  was  actually  commissioned  by  Wash- 
ington as  his  successor.  Had  he  accepted  his  promotion, 
Marshall  would  again  have  failed  of  the  first  distinction, 
for  Cushing  remained  in  active  service  until  1810.  Oliver 
Ellsworth  became  Chief  Justice  in  March,  1796,  and  re- 
signed in  December,  1800,  while  acting  as  Envoy  Extraor- 
Voun— IS 


Digitized  by 


Google 


John  Marshall  Memorial.  242 

dinary  and  Minister  Plenipotentiary  at  Paris.  Had  he 
failed  to  resign,  Marshall  wonld,  for  a  third  time,  have 
lost  his  opportunity,  for  Ellsworth  lived  until  1807.  In 
1799  James  Iredell,  an  Associate  Justice,  died,  and  his 
vacant  seat  was  offered  to  Marshall,  who  declined  it. 
Had  he  accepted  it,  he  would  have  been  for  life  in  the 
position  of  a  subordinate.  On  Ellsworth's  resignation. 
President  Adams,  at  Marshall's  own  suggestion,  offered 
the  Chief  Justiceship  a  second  time  to  John  Jay,  who  de- 
clined it.  Had  he  accepted,  Marshall  would  never  have 
reached  the  bench  in  any  position.  On  Jay's  declination, 
Marshall  urged  the  appointment  of  Justice  Paterson,  the 
second  senior  Associate.  Had  the  President  been  per- 
suaded, Marshall  would  for  a  sixth  time  have  forfeited 
a  chance.  The  suggestion  was  then  made  to  President 
Adams  by  some  interested  friend  that  possibly  he  him- 
self might  take  it  Had  he  yielded,  the  seventh  and  last 
opportunity  of  Marshall  would  have  been  extinguished, 
for  with  the  inauguration  of  Jefferson  his  hopes  of  judi- 
cial preferment  would  have  vanished  forever.  But  Mr. 
Adams  disclaimed  personal  ambition.  **  I  have  already," 
he  wrote,  "  by  the  nomination  to  this  office  of  a  gentle- 
man in  full  vigor  of  middle  life,  in  the  full  habits  of  busi- 
ness, and  whose  reading  of  the  science  of  the  law  is  fresh 
in  his  mind,  put  it  wholly  out  of  my  power,  and,  indeed, 
it  never  was  in  my  hopes  and  wishes."  On  the  31st  of 
January,  1801,  he  requested  the  Secretary  of  War  "  to 
execute  the  office  of  Secretary  of  State  so  far  as  to  affix 
the  seal  of  the  United  States  to  the  inclosed  commission 
to  the  present  Secretary  of  State,  John  Marshall  of  Yir- 
ginia,  to  be  Chief  Justice  of  the  United  States." 

"  He  was  born,"  exclaimed  William  Pinkney, "  to  be  the 
Chief  Justice  of  any  country  into  which  Providence  should 
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have  cast  him/'  and  although  the  celebrated  Maryland 
advocate  was  speaking  of  his  intellectual  and  moral  qual- 
ifications, yet  it  is  plain  from  the  preceding  narrative  of 
extraordinary  events  that  Providence  had  decreed  that 
he  should  be  Chief  Justice.  In  after  years,  John  Quincy 
Adams  said  that  if  his  father  had  done  nothing  else  to 
deserve  the  approbation  of  his  country  and  posterity,  he 
might  proudly  claim  it  for  this  single  act. 

It  is  hard  for  us  at  this  distant  day  to  appreciate  the 
magnitude  or  the  difficulty  of  the  task  which  confronted 
the  Chief  Justice.  There  were  six  distinct  influences  to 
be  overcome  —  aU  of  them  hostile,  most  of  them  virulent 
and  violent.  Let  us  briefly  review  them  in  turn,  in  order 
properly  to  estimate  the  value  of  the  services  rendered 
by  Marshall  in  his  great  deliverances  in  Marbury  v.  Mad- 
ison ^  and  Cohens  v.  State  of  Virginia.' 

A  bitter  assault  had  been  made  upon  Article  III  of  the 
Constitution  of  the  United  States  relating  to  the  Judiciary 
Department,  and  the  most  violent  passions  had  been  fully 
aroused.  Many  of  the  most  famous  names  in  our  history 
were  vehement  in  their  opposition,  while  many  others 
were  either  neutral  or  gave  to  the  Constitution  but  a  luke- 
warm support.  Elbridge  Gbrry,  of  Massachusetts,  had 
expressed  a  fear  that  the  Judicial  Department  would 
prove  oppressive,  and,  in  a  pamphlet  published  over  the 
signature  of  "A  Columbian  Patriot,"  declared:  "There 
are  no  well  defijied  limits  of  the  judicial  powers;  they 
seem  to  be  left  as  a  boundless  ocean  that  has  broken  over 
the  chart  of  the  Supreme  Law-giver,  ^  thus  far  thou  shalt 
go  and  no  farther;'  and  as  they  cannot  be  comprehended 
by  the  clearest  capacity  or  the  most  sagacious  mind,  it 
would  be  a  herculean  labor  to  attempt  to  describe  the 
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dangers  with  which  they  are  replete."  Edmnnd  Ean- 
dolphy  the  Oovemor  of  Virginia,  who  had  refused  to  sign 
the  Constitution,  strenuously  objected  that  there  was  no 
limitation  or  definition  of  the  judicial  power.  George 
Mason,  the  remaining  member  of  the  Federal  Convention 
who  had  refused  to  sign,  declared  that  **  the  Judiciary 
of  the  United  States  is  so  constructed  and  extended 
as  to  absorb  and  destroy  the  judiciaries  of  the  several 
States."  Bichard  Henry  Lee  was  full  of  dire  prophe- 
cies of  disaster.  Patrick  Henry  foresaw  "  the  proscra- 
tion  of  all  our  rights."  Luther  Martin  pointed  out  how 
a  vast  and  varied  jurisdiction  had  been  snatched  from 
the  State  courts.  In  every  State  similar  fears  were  ex- 
pressed and  the  most  gloomy  predictions  were  made. 
Everywhere  the  subversion  of  the  State  governments  and 
the  loss  of  personal  freedom  were  made  the  burden  of  com- 
plaint in  "  Observations,"  "  Examinations,"  "Addresses," 
"  Letters,"  "  Remarks,"  and  "  Objections."  It  is  true  that 
Edmund  Pendleton,  James  Madison,  Alexander  Hamil- 
ton, John  Jay,  James  Wilson,  Noah  Webster,  Tench 
Coxe,  Alexander  Contee  Hanson,  James  Iredel],  and 
Marshall  himself,  in  the  Virginia  Convention,  had  replied 
to  impassioned  invective  by  calm  and  persuasive  argu- 
ment, but  the  air  was  still  thick  with  the  smoke  of  conflict 
and  the  bosom  of  the  political  sea  was  still  heaving  with 
emotion.  But  eleven  years  had  passed  since  the  ratifi- 
cation of  the  Constitution,  and  the  waves  of  opposition 
still  broke  in  angry  surges  at  the  base  of  the  Judiciary 
Department. 

Besides  this,  there  were  a  lack  of  hardy  support  of  the 
Judiciary  Department  by  men  of  distinction,  lack  of  cour- 
age on  the  part  of  members  of  the  judicial  stafF  in  assert- 
ing or  maintaining  a  position  of  strength  and  dignity, 
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and  in  many  instances  an  openly  expressed  preference 
for  service  ander  the  States,  or  in  other  fields,  all  of  which 
combined  to  weaken  the  inflaence  of  the  jndiciary.  Such 
men  as  Edmund  Pendleton  of  Virginia,  Robert  Hanson 
Harrison  of  Maryland,  and  Charles  Cotesworth  Pinokney 
and  Edward  Entledge  of  South  Carolina,  had  declined 
the  commissions  tendered  them  by  Washington  in  the 
Supreme  Court  of  the  United  States.  John  Kutledge  of 
South  Carolina,  Thomas  Johnson  of  Maryland,  John 
Blair  of  Virginia,  and  Alfred  Moore  of  North  Carolina, 
had  resigned.  John  Jay  and  Oliver  Ellsworth  had  aban- 
doned the  office  of  Chief  Justice  after  but  a  few  years  of 
tenure.  The  senior  associate  was  unwilling  to  accept 
the  responsibility  attached  to  the  bead  of  the  court,  and 
John  Jay,  when  asked  a  second  time  to  assume  the  er- 
mine, wrote  under  date  of  January  2, 1801,  to  President 
Adams  as  follows:  ^  I  left  the  bench  perfectly  convinced 
that  under  a  system  so  defective  it  would  not  obtain  the 
energy,  weight  and  dignity  which  was  essential  to  its  af- 
fording due  support  to  the  National  Government;  nor 
acquire  the  public  confidence  and  respect  which,  as  the 
last  resort  of  the  justice  of  the  nation,  it  should  possess. 
Hence  I  am  induced  to  doubt  both  the  propriety  and  ex- 
pediency of  my  returning  to  the  bench  under  the  present 
system." 

That  such  an  estimate  of  the  Supreme  Court  and  such 
a  despairing  prophecy  should  be  uttered  by  such  a  man 
as  John  Jay  would  occasion  much  surprise  were  it  not  a 
fact  that  one  of  the  vices  of  the  age  was  the  frequent  de- 
sertion by  the  judiciary  of  its  own  exalted  functions  for 
other  branches  of  the  service.  Doubt  and  uncertainty  as 
to  its  true  position  clouded  its  earlier  years,  ^'  when  the 
politicians  —  or  statesmen  —  of  that  day  bivouacked  in  the 
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Obief  Justiceship  on  their  march  from  one  political  posi- 
tion to  another." 

The  third  influence,  adverse  in  its  results  to  the  dignity 
and  power  of  the  Supreme  Court,  derived  its  force  and 
effect  from  the  heavy  blow  dealt  judicial  authority  in  the 
adoption  of  the  Eleventh  Amendment — following  the 
decision  in  Chisbolm  v.  State  of  Georgia.'  It  had  been 
held  that  a  State  could  be  made  party  defendant,  in  any 
case,  in  the  Supreme  Court,  at  the  suit  of  a  private  citi- 
zen of  another  State;  that  an  action  of  asstmpsit  could 
be  maintained  against  a  State;  that  service  by  summons 
upon  the  Governor  and  Attorney-General  of  a  State  was 
a  competent  service;  and  further,  that  unless  the  State 
appeared,  or  showed  cause  to  the  contrary,  a  judgment 
by  default  would  be  entered.  These  views  were  dissented 
from  by  but  a  single  judge,  and  the  decision,  as  soon  as 
pronounced,  created  much  excitement  and  fanned  anti- 
Federal  sentiment  into  a  flame.  Every  State  was  bur- 
dened with  heavy  debts.  Several  bad  been  sued,  and  the 
legislature  of  Georgia  responded  by  a  statute  denounc- 
ing the  penalty  of  death  against  any  one  who  should  pre- 
sume to  enforce  any  process  upon  the  judgment  within 
her  jurisdiction.  The  decision  was  pronounced  upon  the 
18th  of  February,  1793;  two  days  afterwards  the  Elev- 
enth Amendment  to  the  Constitution  was  proposed  to 
Congress,  and  formally  acted  upon  by  that  body  in  the 
following  December.  Its  adoption  by  the  States  was 
announced  in  January,  1798.  The  case  had  sounded  its 
first  clear  trumpet  note  by  the  Court  in  behalf  of  National 
power.  It  had  proved  a  summons  to  battle,  in  which  the 
Court  had  lost,  and  Marshall  was  obliged  to  face  the  task 
of  recovering  prestige. 

12  Dallas,  410. 
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The  fourth  antagonistic  force  was  both  formidable  and 
persistent.  The  moment  that  Jefferson  came  into  power 
a  systematic  and  well  organized  attack  was  made  npon 
the  Federal  jndiciary,  which  was  regarded  as  a  rampart 
behind  which  the  hated  Federalists  had  entrenched  them- 
selves. The  act  establishing  separate  Circuit  courts  was 
repealed  after  a  long  and  acrimonious  debate  in  Congress, 
judges  appointed  and  confirmed  for  life  were  driven  from 
their  seats  notwithstanding  the  constitutional  argument 
that  was  made  in  opposition,  and  in  order  to  prevent  the 
new  Chief  Justice  from  interfering  with  these  arrange- 
ments the  shrewd  legislative  artifice  was  resorted  to, 
under  the  dictation  of  the  President,  of  suspending  the 
sessions  of  the  Supreme  Court  for  a  period  of  fourteen 
months  by  abolishing  the  August  tenn.  This  congres- 
sional assault  was  followed  by  the  impeachment  and  con- 
viction of  Pickering,  the  United  States  District  Judge  in 
New  Hampshire,  and  the  impeachment  of  Associate  Jus- 
tice Chase,  upon  whose  acquittal,  John  Eandolph,  in  a 
>age,  submitted  as  an  amendment  to  the  Constitution 
that  '*  The  judges  of  the  Supreme  Court,  and  all  other 
courts  of  the  United  States,  shall  be  removed  by  the 
President  on  the  joint  address  of  both  Houses  of  Con- 
gress." But  he  could  not  command  sufficient  support. 
The  bitterness  of  Jefferson  had  not  died  out  when,  fifteen 
years  later,  he  wrote  to  Eitchie:  ''The  judiciary  of  the 
United  States  is  the  subtle  corps  of  sappers  and  miners 
constantly  working  underground  to  undermine  the  foun- 
dations of  our  confederated  fabric.'' 

A  fifth  influence  to  be  overcome  was  derived  from  the 
prevalence  of  certain  philosophic  views  of  the  relation  of 
the  co-ordinate  departments  of  the  government,  which 
militated  against  the  judicial  control  of  the  legislature. 
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It  was  argaed  that  the  legislature  had  at  least  an  equa. 
right  with  the  jndioiary  to  put  a  construction  on  the 
Oonstitation,  that  neither  of  them  was  infallible,  and  that 
neither  ought  to  be  required  to  surrender  its  judgment 
to  the  other.  If  there  was  a  difference  of  opinion  as  to 
the  constitutionality  of  a  particular  law,  the  organ  whose 
business  it  was  first  to  decide  on  the  subject  had  a  right 
to  have  its  judgment  treated  with  respect,  and  it  was 
vain  to  say  that  the  legislature  would  be  the  aggressor. 
These  views  hung  like  dark  clouds  about  the  pathway  of 
the  judiciary,  and,  strange  to  say,  wore  their  most  for- 
midable aspect  as  late  as  1825  in  an  opinion  by  Justice 
Gibson  of  the  Supreme  Court  of  Pennsylvania,  when  they 
finally  disappeared  in  the  sunburst  of  Marshall's  over- 
whelming demonstration. 

The  last,  and,  from  a  legal  point  of  view,  the  most 
formidable  objection,  lay  in  the  comparative  novelty  of 
the  idea  of  judicial  control  of  the  law-making  power. 

The  germ  of  the  doctrine  appeared  in  the  case  of  Holmes 
V.  Walton,^  argued  in  1779  before  Chief  Justice  David' 
Brearly.  In  speaking  of  this  decision,  Gouverneur  Mor- 
ris wrote  in  1786 :  '^  In  New  Jersey  the  judges  pronounced 
a  law  unconstitutional  and  void.  Surely  no  good  citizen 
can  wish  to  see  the  point  decided  in  the  tribunals  in 
Pennsylvania.  Such  power  in  judges  is  dangerous,  but 
unless  it  somewhere  exists,  the  time  employed  in  fram- 
ing a  bill  of  rights  and  form  of  government  was  merely 
thrown  away."  Prior  to  this  remark,  the  case  of  Com- 
monwealth V.  Caton  et  al?  had  come  before  the  Court 
of  Appeals  in  Virginia  in  1782,  while  Eutgers  v.  Wad- 

1  Referred  to  in  State  t;^  Parkhorst,  4  Halstead  (N.  :S.\  AA/k 
«4CaU(Va.),L 
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dington '  had  been  decided  in  New  York  in  1784,  and 
Trevett  v.  Weeden*  in  Bhode  Island  in  1786.  In  the 
Virginia  case,  George  Wythe,  snbseqaently  a  member  of 
the  Federal  Convention,  declared :  "If  the  whole  legis- 
latmre  (an  event  to  be  deprecated)  should  attempt  to 
overleap  the  bounds  prescribed  to  them  by  the  people,  I, 
in  administering  the  public  justice  of  the  country,  will 
meet  the  united  efforts  at  my  seat  in  this  tribunal,  and, 
pointing  to  the  Constitution,  will  say  to  them,  ^  Here  is 
the  limit  of  your  authority,  and  hither  shall  you  go,  but 
no  further.' "  These  views  were  again  declared  in  sev- 
eral later  cases.  Without  going  into  details,  it  is  clear 
beyond  controversy  that  when  the  Federal  Convention 
met  in  1787  for  the  purpose  of  framing  a  Constitution  for 
the  United  States,  the  idea  of  controlling  the  legislature 
through  the  judiciary  was  familiar  to  its  leading  mem* 
hers.  It  had  been  asserted  in  New  Jersey,  Yirginia,  New 
York,  Ehode  Island  and  North  Carolina.  The  members 
of  the  Convention  who  had,  either  as  counsel  or  judges, 
considered  such  a  question,  were  among  the  most  prom- 
inent on  the  floor.  There  were,  from  Yirginia,  George 
Wythe,  John  Blair,  Edmund  Bandolph  and  George  Ma- 
son; from  New  Jersey,  David  Brearly ;  from  New  York, 
Alexander  Hamilton;  from  North  Carolina,  Bicbard 
Dobbs  Spaight,  informed  specially  by  his  correspondence 
with  Iredell,  of  counsel  in  the  case  of  Bayard  v.  Single- 
ton.» 

As  to  the  views  of  the  members  of  the  Federal  Conven- 
tion, my  time  does  not  permit  me  to  go  into  the  language 
of  the  debates,  but  no  careful  student  of  Madison's  Notes, 

1  Hamilton's  Works,  VoL  7, 197»  Edit  of  J.  C  Hamilton, 
s  Pamphlet  of  J.  R  Vamom,  Providence^  1781^ 
» 1  Martin  (N.G),  42. 
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or  of  the  Journal  of  the  Convention,  can  fail  to  reach  the 
conclusion  that  it  was  generally  admitted  by  the  dele- 
gates that  the  court  would  have  the  power  under  the  Con- 
stitution, without  any  express  gift.  Such  a  power  was 
commented  upon  with  approval  in  the  Convention  by 
Gerry,  Morris,  James  Wilson,  Mason  and  Luther  Martin. 
It  was  opposed  by  Mercer  of  Maryland  and  Dickinson  of 
Delaware. 

In  the  State  conventions  the  matter  was  discussed  in 
Connecticut  by  Ellsworth,  who  called  the  judiciary  ^^  a 
constitutional  check;"  in  IN'orth  Carolina  by  Da  vies,  in 
Pennsylvania  by  Wilson,  and  in  Virginia  by  John  Mar- 
shall, Edmund  Eandolph  and  Patrick  Henry,  the  latter, 
while  a  decided  opponent  of  the  Constitution,  being  an 
earnest  advocate  of  the  independence  of  the  judiciary. 

In  the  Federalut^  the  independence  of  the  judiciary 
was  elaborately  discussed,  but  the  existence  of  the  power 
to  pass  on  questions  of  constitutionality  was  assumed. 

The  Judiciary  Act  of  24th  of  September,  1789,  which 
regulated  the  appellate  jurisdiction  of  the  Supreme 
Court  —  a  statute  which  it  is  no  exaggeration  to  term  a 
veritable  bond  of  union  —  contains  a  clear  legislative  ex- 
pression of  the  views  of  the  First  Congress  under  the 
Constitution  that  the  questions  referred  to  are  judicial 
questions,  and  that  the  determination  of  them  belongs  to 
the  Supreme  Court. 

All  this  is  very  plain  to  us  at  the  present  day,  but  at 
that  time  nothing  was  settled.  There  was  an  inveterate 
conviction  on  the  part  of  men,  many  of  whom  had  been 
trained  in  the  Temple,  that  the  legislative  branch  of  the 
government  was  originally  omnipotent,  and  had  been  re- 
duced by  the  Constitution  to  a  position  of  co-ordination, 
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which  iavolved  no  inferiority.  It  was  with  slow,  timid 
and  halting  footsteps  that  a  determination  was  ap- 
proached. 

The  first  case  before  the  Supreme  Court  which  touched 
the  question  illustrates  the  reluctance  of  the  judges  to  as- 
sert their  power.  The  case  is  Haybnm's.^  Congress  had 
directed  the  judges  to  act  as  commissioners  in  the  settle- 
ment of  pension  claims,  subject  to  review  by  the  Secre- 
tary of  War  and  by  Congress.  Indecision  characterized 
the  action  of  the  bench.  In  Yale  Todd's '  case  there  was 
no  opinion,  but  a  determination  which  involved  the  ab< 
stract  exercise  of  the  power.  In  Calder  v.  Bull,'  Mr.  Jus- 
tice Chase  expressed  doubt  as  to  the  jurisdiction  of  the 
court  to  determine  that  any  law  of  a  State  legislature 
contrary  to  the  Constitution  of  a  State  was  void,  and  de- 
clined to  express  an  opinion  whether  the  Supreme  Court 
could  declare  void  an  act  of  Congress  contrary  to  the  Fed- 
eral Constitution.  In  Cooper  v.  Telfair  ^  the  same  judge 
said:  **  It  is  a  general  opinion,  indeed  it  is  expressly  ad- 
mitted by  all  this  bar,  and  some  of  the  judges  have,  in- 
dividually, in  the  circuits,  decided  that  the  Supreme  Court 
can  declare  an  act  of  Congress  to  be  unconstitutional, 
and  therefore  invalid;  but  there  is  no  adjudication  of 
the  Supreme  Court  itself  upon  the  point  I  agree,  how- 
ever, in  the  general  sentiment." 

By  the  foregoing  analysis  the  political  and  legal  phe- 
nomena attending  the  advent  of  John  Marshall  are  at 
least  suggested.  Enough  had  been  said  to  show  that  a 
crisis  had  arrived.    Our  salvation  as  a  nation  called  for 

12  Dallas,  40& 

>  Note  to  United  States  v.  Ferreira»  18  Howard,  40-02L 
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a  judicial  utterance  from  a  mind  of  equal  powers  of  ra- 
tiocination with  those  of  Kewton  and  La  Place,  in  an 
argument  marked  by  the  precision  and  certainty  of 
a  mathematical  demonstration.  The  judiciary  depart- 
ment had  been  thrust  by  downward  pressure  below  its 
proper'level;  it  was  still  sinking,  and  if  depressed  much 
further  would  be  drawn  by  suction  into  rapacious  sands. 
Marshall  by  sheer  force  of  intellect  underpinned  and  then 
uplifted  it  to  a  plane  of  Independence  beyond  the  reach 
of  the  executive  and  legislative  branches,  there  to  remain 
as  a  controlling  power  under  the  Constitution.  There 
was  no  grinding  of  the  screw,  vast  though  the  exertion, 
but  his  mind  acted  like  a  telluric  force  upheaving  a  con- 
tinent slowly  but  surely  above  the  level  of  the  devouring 
sea.    His  opportunity  came  in  Marbury  v.  Madison.^ 

In  the  December  term,  1801,  Charles  Lee,  late  Attor- 
ney-General of  the  United  States,  moved  for  a  rule  to 
show  cause  why  a  mandamits  should  not  issue  addressed 
to  Madison,  then  Secretary  of  State,  commanding  him  to 
deliver  a  commission  to  Marbury,  whom  President  Adams, 
before  the  expiration  of  his  term,  had  nominated  as  jus- 
tice of  the  peace  for  the  District  of  Columbia.  A  com- 
mission had  been  filled  up,  signed  by  the  President,  and 
sealed  with  the  seal  of  the  United  States,  but  had  not 
been  delivered  when  Mr.  Jefferson  came  into  ofSce.  Act- 
ing on  the  idea  that  the  appointment  was  incomplete  and 
void  so  long  as  the  commission  remained  undelivered, 
Jefferson  countermanded  its  issue.  The  application  made 
to  the  Supreme  Court  was  for  the  exercise  of  its  original 
jurisdiction  under  the  terms  of  the  Judiciary  Act,  and 
the  main  question  undoubtedly  was  whether  such  a  writ 
could  issue  from  the  Supreme  Court  under  the  gift  of  a 

1 1  Cranoh»  187. 
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jurisdiction  by  Congress  in  direct  violation  of  the  terms 
of  the  Constitution  in  distributing  original  and  appellate 
authority.  The  Chief  Justice  in  the  course  of  his  opin- 
ion said: 

'*If  Congress  remains  at  liberty  to  give  this  court  ap- 
pellate jurisdiction  where  the  Constitution  has  declared 
their  jurisdiction  shall  be  original,  and  original  jurisdic- 
tion where  the  Constitution  has  declared  it  shall  be 
appellate,  the  distribution  of  jurisdiction  made  in  the 
Constitution  is  form  without  substance.  •  •  •  The 
powers  of  the  legislature  are  defined  and  limited;  and, 
that  those  limits  may  not  be  mistaken  or  forgotten,  the 
Constitution  is  written.  To  what  purpose  are  powers 
limited,  and  to  what  purpose  is  that  limitation  committed 
to  writing,  if  these  limits  may  at  any  time  be  passed  by 
those  intended  to  be  restrained?  The  distinction  be- 
tween a  government  with  limited  and  unlimited  powers 
is  abolished,  if  those  limits  do  not  confine  the  persons  on 
whom  they  are  imposed,  and  if  acts  prohibited  and  acts 
allowed  are  of  equal  obligation.  It  is  a  proposition  too 
plain  to  be  contested,  that  the  Constitution  controls  any 
legislative  act  repugnant  to  it,  or  that  the  legislature 
may  alter  the  Constitution  by  an  ordinary  act.  Between 
these  alternatives  there  is  no  middle  ground.  The  Con- 
stitution is  either  a  superior  paramount  law,  unchange- 
able by  ordinary  means,  or  it  is  on  a  level  with  ordinary 
legislative  acts,  and,  like  other  acts,  is  alterable  when 
the  legislature  shall  please  to  alter  it.  If  the  former 
part  of  the  alternative  be  true,  then  a  legislative  act  con- 
trary to  the  Constitution  is  not  law;  if  the  latter  part  be 
trae,  then  written  Constitutions  are  absurd  attempts,  on 
the  part  of  the  people,  to  limit  a  power  in  its  own  nature 
illimitable.    ...    If  an  act  of  the  legislature  repag- 
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nant  to  the  CoDstitution  is  void,  does  it,  notwithstanding 
its  invalidity,  bind  the  coarts,  and  oblige  them  to  give  it 
effect?  Or,  in  other  words,  though  it  be  not  law,  does 
it  constitute  a  rule  as  operative  as  if  it  was  a  law  ?  This 
would  be  to  overthow  in  fact  what  was  established  in 
theory,  and  would  seem  at  first  view  an  absurdity  too 
gross  to  be  insisted  on.  It  shall,  however,  receive  a  more 
attentive  consideration.  It  is  emphatically  the  province 
and  duty  of  the  judicial  department  to  say  what  the  law 
is.  Those  who  apply  the  rule  to  particular  cases  must  of 
necessity  expound  and  interpret  that  rule.  If  two  laws 
conflict  with  each  other  the  courts  must  decide  on  the 
operation  of  each.  So  if  a  law  be  in  opposition  to  the  Con- 
stitution; if  both  the  law  and  the  Constitution  apply  to  a 
particular  case,  so  that  the  court  must  either  decide  that 
case  conformably  to  the  law,  disregarding  the  Constitu- 
tion, or  conformably  to  the  Constitution,  disregarding 
the  law,  the  court  must  determine  which  of  these  con- 
flicting rules  governs  the  case.  This  is  of  the  very  es- 
sence of  judicial  duty.  If,  then,  the  courts  are  to  regard 
the  Constitution,  and  the  Constitution  is  superior  to  any 
ordinary  act  of  the  legislature,  the  Constitution,  and  not 
such  ordinary  act,  must  govern  the  case  to  which  they 
both  apply." 

From  this  remorseless  logic  there  could  be  no  escape. 
It  would  have  been  easier  to  challenge  a  proposition  of 
Euclid.  Political  opponents  stormed  at  it  in  impotent 
rage,  and  occasionally  a  few  atrabilious  critics  denounced 
it  as  mere  (Mter  dictttm;  but  it  stood  as  an  adamantine 
piece  of  reasoning,  an  invincible  buttress  of  nationality, 
like  the  pyramid  of  Cheops,  unshaken  by  the  barking  of 
jackals  at  its  base.  It  settled  the  principle  that  it  is  not 
only  the  right  but  the  duty  of  the  judiciary  to  pass  upon 
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the  constitationality  of  congressional  enactments,  and 
declare  them  void  if  in  conflict  with  the  fundamental 
law.  It  established  the  supremacy  of  the  court  in  mat- 
ters of  constitutional  construction. 

The  next  step  was  to  vindicate  the  appellate  jurisdic- 
tion of  the  Court  under  the  twenty-fifth  section  of  the 
Judiciary  Act. 

In  1816  a  most  important  matter  called  for  determina- 
tion, presenting  an  instance  of  collision  between  the  judi- 
cial powers  of  the  Union  and  one  of  the  greatest  States 
on  a  point  the  most  delicate  and  difficult  to  be  adjusted. 
The  Constitution  of  the  United  States  had  not  in  terms 
granted  to  the  Supreme  Court  appellate  power  over 
courts  of  the  States,  and  although  silently  acquiesced  in 
at  an  early  day,  this  jurisdiction  was  finally  not  only  se- 
riously questioned  but  absolutely  denied  by  the  State  of 
Virginia.  It  required  a  repetition  of  instances,  in  which 
the  Supreme  Court  vindicated  its  authority  within  cer- 
tain well-defined  limits,  to  convince  the  country  that  this 
power  existed. 

The  twenty-fifth  section  of  the  Judiciary  Act  of  1789 
had  provided  that — 

^^  A  final  judgment  or  decree  in  any  suit,  in  the  high- 
est  court  of  law  or  equity  of  a  State  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised  under,  the  United  States,  and  the  decision  is  against 
their  validity;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under,  any  State, 
on  the  ground  of  their  being  repugnant  to  the  Constitu- 
tion, treaties  or  laws  of  the  United  States,  and  the  decis- 
ion is  in  favor  of  such  their  validity;  or  where  is  drawn 
in  question  the  construction  of  any  clause  of  the  Consti- 
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tution,  or  of  a  treaty  or  statute  of,  or  commission  held 
under,  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege  or  exemption  specially  set  up  or 
claimed  by  either  party  under  such  clause  of  the  said 
Constitution,  treaty,  statute  or  commission,  may  be  re- 
examined and  reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  States  upon  a  writ  of  error.** 

This  act  was  a  triumph  of  Federalist-centralization,  and 
was  a  cession  of  power  to  the  Supreme  Court  of  more 
consequence  to  the  States  than  the  ^'  necessary  and  proper  " 
clause  itself.  Its  critics  believed  that  it  had  been  dictated 
by  a  wish  to  make  the  State  judiciaries  inferior  to  the 
courts  of  the  central  government,  because  the  powers  of 
the  General  Government  might  be  "  drawn  in  question  " 
in  many  ways  and  on  many  occasions.  Mr.  Henry  Adams 
asserts  that  Chief  Justice  Marshall  achieved  one  of  his 
great  victories  by  causing  Justice  Story,  a  Kepublican 
raised  to  the  bench  in  1811  for  the  purpose  of  contesting 
his  authority,  to  pronounce  the  opinion  of  the  court  in 
the  case  of  Martin  v.  Hunter's  Lessee,^  by  which  the  po- 
sition of  the  Virginia  Court  of  Appeals  was  overruled. 

The  opinion  of  Mr.  Justice  Story,  which  is  the  first 
constitutional  judgment  ever  delivered  by  him,  differs 
from  the  most  of  his  opinions  in  the  fact  that  it  is  a  closely- 
reasoned  argument  without  citation  of  authority.  It  dis- 
plays many  of  the  peculiar  merits  of  the  best  judgments 
of  Marshall  —  compactness  of  fibre  and  closeness  of  logic. 
It  develops  the  relations  of  the  States  to  the  Federal  Gov- 
ernment, and  establishes  that  although  their  sovereign 
authority  is  only  impaired  so  far  as  it  is  ceded,  yet  that 
the  Constitution  does  not  operate  to  create  a  mere  con- 
federation and  aggregation  of  separate  sovereignties,  but 
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oon tains  in  itself  paramount  and  supreme  powers  surren- 
dered by  the  States  and  the  people  for  the  common  and 
equal  benefit  of  all  over  whom  this  government  extends, — 
and  that  among  the  powers  thus  ceded  is  the  appellate 
jurisdiction  of  the  Supreme  Court  over  all  oases  enumer- 
ated in  the  clause  vesting  the  judicial  power. 

The  entire  subject,  though  fully  discussed,  was  not 
finally  settled  until  the  case  of  Cohens  v.  Virginia,'  when 
the  decisive  utterance  was  made  by  Marshall  himself. 

The  case  had  originated  in  a  State  court;  it  had  been 
sought  to  carry  it  to  the  highest  State  court;  the  State 
of  Yirginia  was  a  party,  and  a  writ  of  error  had  been  is- 
sued to  bring  the  matter  before  the  Supreme  Court  of  the 
United  States  for  review.  The  appellate  jurisdiction  of 
the  court  was  denied.  It  was  argued  that  the  Constitu- 
tion never  contemplated  giving  jurisdiction  to  the  Fed- 
eral courts  in  cases  between  a  State  and  its  own  citizens. 
Moreover,  it  was  further  contended  that  there  was  nothing 
in  the  Constitution  that  indicated  a  design  to  make  the 
State  judiciaries  subordinate  to  the  judiciary  of  the 
United  States;  that  the  judiciary  of  every  government 
must  judge  of  its  own  jurisdiction ;  that  the  States  were 
not  to  be  denied  the  power  of  judging  of  their  own  laws; 
that  as  their  legislatures  were  subject  to  no  negative,  so 
their  judgments  were  subject  to  no  appeal. 

The  Chief  Justice  recognized  the  magnitude  of  the 
questions,  and  said  that  they  vitally  affected  the  Union. 
"  They  exclude  the  inquiry  whether  the  Constitution  and 
laws  of  the  United  States  have  been  violated  by  the  judg- 
ment which  the  plaintiffs  in  error  seek  to  review ;  and 
maintain  that,  admitting  such  violation,  it  is  not  in  the 
power  of  the  government  to  apply  a  corrective.    They 

^eWheaton,  264 
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maintain  that  the  Nation  does  not  possess  a  department 
capable  of  restraining  peaceably,  and  by  authority  of  law, 
any  attempts  which  may  be  made,  by  a  part,  against  the 
legitimate  powers  of  the  whole;  and  that  the  government 
is  reduced  to  the  alternative  of  submitting  to  such  at- 
tempts or  of  resisting  them  by  force.  They  maintain  that 
the  Constitution  of  the  United  States  has  provided  no 
tribunal  for  the  final  construction  of  itself,  or  of  the  laws 
or  treaties  of  the  Nation ;  but  that  this  power  may  be  exer- 
cised in  the  last  resort  by  the  courts  of  every  State  in  the 
Union.  That  the  Constitution,  laws  and  treaties  may 
receive  as  many  constructions  as  there  are  States;  and 
that  this  is  not  a  mischief,  or,  if  a  mischief  is  irremedi- 
able.   •    •    • 

^^  If  such  be  the  Constitution,  it  is  the  duty  of  the  court 
to  bow  with  respectful  submission  to  its  provisions.  If 
such  be  not  the  Constitution,  it  is  equally  the  duty  of  the 
court  to  say  so;  and  to  perform  that  task  which  the 
American  people  have  assigned  to  the  judicial  depart- 
ment.   •    .    • 

^^  When  we  consider  the  ^situation  of  the  government 
of  the  Union  and  of  a  State  in  relation  to  each  other; 
the  nature  of  our  Constitution;  the  subordination  of  the 
State  governments  to  that  Constitution;  the  great  pur- 
pose for  which  jurisdiction  over  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States  is  con- 
fided to  the  judicial  department, —  are  we  at  liberty  to 
insert  in  this  general  grant  an  exception  of  those  cases 
in  which  a  State  may  be  a  party  ?  Will  the  spirit  of  the 
Constitution  justify  this  attempt  to  control  its  words? 
We  think  it  will  not.  We  think  a  case  arising  under  the 
Constitution  or  laws  of  the  United  States  is  cognizable  in 
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the  courts  of  the  Union  whoever  may  be  the  parties  to 
that  case.    •    •    • 

**If  the  Constitution  or  laws  may  be  violated  by  pro- 
ceedings instituted  by  a  State  against  its  own  citizens, 
and  if  that  violation  may  be  such  as  essentially  to  affect 
the  Constitution  and  the  laws,  such  as  to  arrest  the  prog- 
ress of  government  in  its  constitutional  course,  why 
should  these  cases  be  excepted  from  that  provision  which 
expressly  extends  the  judicial  power  of  the  Union  to  all 
cases  arising  under  the  Constitution  and  laws  ?    .    .    • 

^  It  is  most  true  that  this  court  will  not  take  jurisdic- 
tion if  it  should  not;  but  it  is  equally  true  that  it  must 
take  jurisdiction  if  it  should.  The  judiciary  cannot,  as 
the  legislature  may,  avoid  a  measure  because  it  ap- 
proaches the  confines  of  the  Constitution.  We  cannot 
pass  it  by  because  it  is  doubtful.  With  whatever  doubts, 
with  whatever  difficulties,  a  case  may  be  attended,  we 
must  decide  it,  if  it  be  brought  before  us.  We  have  no 
more  right  to  decline  the  exercise  of  jurisdiction  which 
is  given  than  to  usurp  that  which  is  not  given.  The  one 
or  the  other  would  be  treason  to  the  Constitution.  Ques- 
tions may  occur  which  we  would  gladly  avoid ;  but  we 
cannot  avoid  them.  All  we  can  do  is  to  exercise  our 
best  judgment  and  conscientiously  to  perform  our  duty. 
In  doing  this,  on  the  present  occasion,  we  find  this  tribu- 
nal invested  with  appellate  jurisdiction  in  all  cases  aris- 
ing under  the  Constitution  and  laws  of  the  United  States. 
We  find  no  exception  to  this  grant,  and  we  cannot  insert 
one." 

What  intellectual  strength,  what  far-seeing  statesman- 
ship, what  superb  moral  courage  are  here  displayed !  Every 
mind  assented  to  his  logic,  every  heart  was  thrilled  by 
his  intrepidity,  and  every  eye  was  transfixed  by  the  white 
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light  of  judicial  rectitade  whioh  shone  in  every  sentence. 
The  effect  was  decisive.  The  result  has  been  acquiesced 
in  by  the  country  since  that  time  without  a  murmur. 
The  jurisdiction  of  the  Court  had  at  last  been  secured, 
vindicated  and  sustained.  Upon  these  cases,  as  upon 
pillars  of  enduring  strength,  will  forever  rest  the  su- 
premacy of  the  Supreme  Court. 

But  having  established  his  jurisdiction,  it  remained  for 
the  Chief  Justice  to  define  judicially  the  powers  and 
develop  the  resources  and  hidden  treasures  of  the  Con- 
stitution, demonstrate  its  capacity,  and  adapt  them  to 
new  relations  of  social  life.  He  considered  many  of  the 
most  important  powers  of  Congress;  he  established  and 
sustained  the  supremacy  of  the  United  States;  their  right 
as  a  creditor  to  priority  of  payment;  their  right  to  insti- 
tute and  protect  an  incorporated  bank;  to  lay  a  general 
and  indefinite  embargo;  to  levy  taxes;  to  pre-empt  In- 
dian lands;  to  control  the  State  militia;  to  promote  in- 
ternal improvements;  to  regulate  commerce  with  foreign 
nations  and  among  the  States;  to  establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  on  the  subject  of 
bankruptcy.  He  dealt  with  a  mass  of  implied  powers 
incidental  to  the  express  powers  of  Congress;  gave  life 
to  the  clause  which  authorized  the  employment  of  neces- 
sary and  proper  instruments;  enforced  the  constitutional 
restrictions  upon  powers  of  the  States;  struck  down  pre- 
tentious efforts  to  emit  bills  of  credit,  to  -pdjai^  ex  post  facto 
laws,  to  control  or  impede  the  exercise  of  Federal  powers, 
to  impair  the  obligations  of  contracts,  to  tax  national 
agencies,  to  exercise  power  over  ceded  territory,  to  crip- 
ple commerce,  and  to  defy  the  lawful  decrees  of  the  Fed- 
eral courts.  He  upheld  the  paramount  obligations  of 
treaties,  defined  the  law  of  treason,  developed  the  ad- 
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miraltj  and  maritime  jarisdiction,  illastrated  the  law  of 
prize^  extended  the  application  of  the  principles  of  com- 
mercial law,  and  placed  the  law  of  trosts  and  charities 
upon  a  stable  basis.  He  protected  the  States  in  the  ex- 
ercise of  their  lawful  powers,  in  their  exclusive  right  to 
interpret  their  €wn  Constitutions  and  local  laws,  in  their 
freedom  from  molestation  under  the  Fifth  and  Eleventh 
Amendments,  in  their  right  to  levy  taxes  upon  the  creat- 
ures of  their  own  sovereignty.  In  United  States  v.  Judge 
Peters,*  in  the  trial  of  Aaron  Burr,  in  Fletcher  v.  Peck,*  in 
the  case  of  The  Nereide,'  in  M'Culloch  v.  The  State  of 
Maryland,*  in  Trustees  of  Dartmouth  College  v.  Wood- 
ward,* in  Sturges  v.  Crowninshield,*  in  Osbom  v.  Bank  of 
the  United  States,^  in  Gibbons  v.  Ogden,*  in  Willson  v. 
Blackbird  Creek  Marsh  Company,*  in  Brown  v.  The  State 
of  Maryland,**  in  Craig  v.  The  State  of  Missouri,"  in 
Barron  v.  The  Mayor  of  Baltimore,"  in  Ogden  v,  Saun- 
ders," and  in  Worcester  v.  The  State  of  Georgia,"  we  rec- 
ognize a  magnificent  range  of  adjudications  which  bears 
to  our  constitutional  jurisprudence  the  relative  strength 
and  majesty  of  the  Bocky  Mountains  to  our  physical 
geography. 

No  words  that  we  can  use  to-day  can  equal  the  plaud- 
its of  his  contemporaries.  Pinkney  exclaimed :  "  I  medi- 
tate with  exultation,  not  fear,  upon  the  proud  spectacle 
of  a  peaceful  review  of  these  conflicting  sovereign  claims 
by  this  more  than  Amphictyonic  Council.  I  see  a  pledge 
of  the  immortality  of  the  Union,  of  a  perpetuity  of  na- 
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tional  strength  and  glory  increasing  and  brightening 
with  age  —  of  concord  at  home  and  reputation  abroad." 
Charles  Carroll,  of  CarroUton,  the  last  survivor  of  the 
signers  of  the  Declaration  of  Independence,  and  then 
upon  the  verge  of  the  grave,  wrote  to  Judge  Peters:  "I 
consider  the  Supreme  Court  of  the  United  States  as  the 
strongest  guardian  of  the  powers  of  Congress  and  the 
rights  of  the  people.  As  long  as  that  court  is  composed 
of  learned,  upright  and  intrepid  judges,  the  Union  will 
be  preserved  and  the  administration  of  justice  will  be 
safe  in  this  extended  and  extending  empire."  Horace 
Binnoy  declared :  ^^  What,  sir,  is  the  Supreme  Court  of  the 
United  States  ?  It  is  the  august  representative  of  the 
wisdom  and  justice  and  conscience  of  this  whole  people 
in  the  exposition  of  their  Constitution  and  laws.  It  is 
the  peaceful  and  venerable  arbitrator  between  the  citi- 
zens in  all  questions  touching  the  extent  and  sway  of 
constitutional  power.  It  is  the  great  moral  substitute 
for  force  in  controversies  between  the  people,  the  States 
and  the  Union."  Henry  Clay  pronounced  the  Supreme 
Court  to  be  ^^  one  of  the  few  great  conservative  elements 
of  the  Government."  Webster  spoke  of  it  as  "  the  great 
practical  expounder  of  the  powers  of  the  Government," 
and  with  awful  solemnity  declared,  ^^  No  conviction  is 
deeper  in  my  mind  than  that  the  maintenance  of  the  ju- 
dicial power  is  essential  and  indispensable  to  the  very 
being  of  this  Government.  The  Constitution  without  it 
would  be  no  Constitution — the  Government  no  Govern- 
ment. I  am  deeply  sensible,  too,  and,  as  I  think,  every 
man  must  be  whose  eyes  have  been  open  to  what  has 
passed  around  him  for  the  last  twenty  years,  that  the 
judicial  power  is  the  protecting  power  of  the  govern- 
ment.   Its  position  is  upon  the  outer  wall.    From  the 
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very  nature  of  things,  and  the  frame  of  the  Constitation, 
it  forms  the  point  at  which  our  different  systems  of  govr 
emment  meet  in  collision,  when  collision  unhappily  exists. 
By  the  absolute  necessity  of  the  case,  the  members  of  the 
Supreme  Court  become  judges  of  the  extent  of  constitu- 
tional powers.  They  are,  if  I  may  so  call  them,  the 
great  arbitrators  between  contending  sovereignties." 
De  Tocqueville  said  that  "a  more  imposing  judicial 
power  was  never  constituted  by  any  people."  Lord 
Brougham  did  not  hesitate  to  pronounce  that  ^^  the  power 
of  the  judiciary  to  prevent  either  the  State  legislators 
or  Congress  from  overstepping  the  limits  of  the  Consti- 
tution is  the  very  greatest  refinement  in  social  policy  to 
which  any  state  of  circumstances  has  ever  given  rise,  or 
to  which  any  age  has  ever  given  birth."  Sir  Henry 
Sumner  Maine  spoke  of  it  as  *^  a  unique  creation  of  the 
founders  of  the  Constitution,"  while  Bryce,  paraphrasing 
an  expression  of  the  Civil  law,  calls  it  ^^  the  living  voice 
of  the  Constitution." 

The  title  of  the  Court  to  the  veneration  and  esteem  of 
mankind  does  not  rest  alone  on  the  peculiar  character  of 
its  jurisdiction,  or  its  powers,  the  wisdom  with  which 
they  have  been  exercised,  the  learning  and  splendor  of 
its  bar,  or  the  lofty  character  of  the  questions  discussed. 
It  rests  largely  upon  the  reputation  of  its  judges  for 
purity,  courage  and  ability — and  of  these  John  Marshall 
was  confessedly  first.  He  ranks  with  the  greatest  jurists 
of  the  Anglo-Saxpn  race.  He  is  the  peer  of  Hale  and 
Hardwicke,  and  Mansfield  and  Stowell  —  nay,  in  the 
powers  of  constructive  intellect,  he  was  far  greater  than 
these.  I  would  not  abate  one  tithe  from  the  just  fame 
or  pluck  a  single  leaf  from  the  laurels  of  Boshrod  Wash- 
ington, Joseph  Story,  Brookholst  Livingston  or  William 
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Johnson^  nor  would  I  nndervalne  the  support  given  by 
the  tremendous  intellects  of  Pinkney,  Webster,  Dexter, 
Emmet,  Wirt  or  Binney  and  Sergeant  at  the  bar.  But 
just  as  Washington,  who  had  the  aid  of  Greene,  Wayne^ 
Knox,  Lafayette,  or  Stenben,  will  always  command  the 
largest  share  of  praise  for  the  military  conduct  of  the 
Revolution,  so  will  John  Marshall,  the  Chief  Justice  at 
the  critical  and  formative  stage  of  our  jurisprudence,  com- 
mand to  the  end  of  time  the  largest  measure  of  rever- 
ence. His  master  mind  dominated  his  tribunal,  his 
world-wide  reputation  awakened  admiration,  his  resistless 
logic  coerced  assent,  his  crushing  weight  of  reason  anni- 
hilated opposition.  His  authoritative  judgments,  his  spot- 
less rectitude,  his  unequaled  term  of  service,  the  match- 
less veneration  for  his  character,  the  unrivaled  authority 
of  his  name,  mark  him  as  the  undisputed  head  of  the  su- 
premest  of  earthly  tribunals  —  the  foremost  of  our  na- 
tional jurists  —  the  judge  whose  conduct  "  justified  the 
wisdom  of  the  Constitution,  and  reconciled  the  jealousy 
of  Freedom  to  the  Independence  of  the  Judiciary." 

The  career  of  Marshall  was  indispensable  to  the  exist- 
ence of  this  government.  Under  Providence,  he  made 
it  possible  for  it  to  become  what  it  is  to-day.  Had 
a  weaker  mind,  or  one  of  different  qualities,  occupied  the 
chair  of  Chief  Justice  from  1801  to  1836,  the  Republic 
would  have  failed  in  its  development,  and  the  Constitu- 
tion would  have  been  a  mass  of  unexercised  fat,  instead 
of  a  living  organism  of  nerve  and  sinew.  His  peculiar 
traits  were  those  of  a  lawyer,  statesman  and  patriot, 
which  in  their  triple  union  completed  the  frame  of  a 
great  constitutional  judge  and  raised  the  government 
from  a  doubtful  experiment  to  an  assured  success,  and  es- 
tablished it  in  the  affections  and  confidence  of  the  people. 
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He  was  fortunate  in  his  opportunities;  he  was  great  in 
bis  achievements,  and  applied  his  faculties  in  the  crea- 
tion of  a  system  of  jurisprudence  which  takes  its  place 
among  the  admired  intellectual  productions  of  the  world. 
He  reared  a  solid  and  magnificent  structure  destined  to 
overshadow,  but  not  oppress,  the  less  elevated  and  less 
ambitious  systems  of  justice  of  the  several  States.  He 
accomplished  his  ends  through  the  moral  force  which 
belonged  to  the  independent  position  of  the  judiciary. 
With  no  direct  control  over  the  sword  or  purse  of  the 
nation,  with  no  armed  force  behind  him^  supported  by 
no  party  obedient  to  his  behests,  with  no  patronage  to 
distribute,  and  with  no  appropriations  to  corrupt  a  crowd 
of  camp  followers,  removed  from  the  reach  of  partisan 
influences  and  protected  by  his  life  tenure  from  sudden 
gusts  of  passion,  he  wrought  on  in  the  quiet  performance 
of  his  duty,  without  fear  or  favor,  and  relied  for  the  re- 
sults upon  the  reverence  of  the  people  for  the  majestic 
and  final  utterance  of  the  Law,  with  a  proud  conscious- 
ness of  his  authority.  He  regarded  himself  as  a  high 
servant  of  Heaven,  engaged  in  the  noblest  practical  mis- 
sion on  earth,  intrusted  with  the  awful  power  of  sitting 
in  final  judgment  upon  the  rights  of  States  and  the  liber- 
ties of  individuals  in  the  great  Court  of  last  resort  under 
the  Constitution  of  the  United  States. 

The  Supreme  Court,  under  his  guidance,  has  become 
the  strength  and  glory  of  the  Bepublio.  The  decisions 
of  that  Court,  and  the  principles  which  they  embody, 
constitute  the  foundations  of  our  institutions  —  founda- 
tions which  neither  the  earthquake  of  revolution  can 
shake,  nor  the  eruptive  fires  of  civil  war  destroy.  So 
long  as  that  Court  maintains  its  lofty  teachings,  so  long  as 
the  maxims  of  interpretation  and  the  principles  which 
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underlie  its  work  are  trae  to  the  landmarks  established 
by  the  great  Chief  Justice,  so  long  will  a  pledge  exist 
that  the  liberties  of  America  will  prove  immortal. 


Celebration  at  Toledo. 

The  Bar  Association  of  the  City  of  Toledo  also  observed 
Marshall  Day.  At  the  instance  of  the  Association  all  the 
courts  adjourned  in  honor  of  the  event,  and  in  order  to 
attend  the  celebration. 

The  petition  of  the  bar  to  the  Court  of  Common  Pleas 
was  presented  by  James  M.  Bitchie,  and  to  the  Circuit 
Court  by  I.  N.  Huntsberger,  President  of  the  Toledo  Bar 
Association.  The  exercises  were  held  in  Memorial  Hall, 
Toledo,  in  the  evening  of  February  4, 1901,  and  were  pre- 
sided over  by  Mr.  Huntsberger,  who  introduced  as  the 
orator  of  the  evening  John  F.  FoUett  of  Cincinnati,  who 
delivered  an  address  on  the  life,  character  and  work  of 
Chief  Justice  Marshall.  The  address,  omitting  the  bio- 
graphical details  and  extracts  from  Marshall's  opinions 
already  given  in  preceding  addresses,  is  as  follows: 

Address  of  John  F.  Follett. 

The  kind  invitation  to  address  the  Toledo  Bar  Asso- 
ciation at  the  first  celebration  of  the  day  upon  which 
John  Marshall  took  his  seat  as  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States  1  regard  as  an  honor, 
for  which  I  desire  to  express  my  sincere  gratitude. 

The  suggestion  by  the  American  Bar  Association  of 
the  proper  observance  of  this  day  was  most  timely  and 
fitting.  The  great  work  performed  by  Chief  Justice 
Marshall  in  establishing,  preserving  and  limiting  consti- 
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tational  rights  and  obligations  haa  placed  the  whole  body 
of  our  people  under  sach  deep  obligation  to  him,  and  es- 
pecially the  bench  and  bar,  presumed  to  be  in  a  special 
sense  the  defenders  and  protectors  of  the  people's  rights, 
and  to  whom  he  pointed  out  so  clearly  the  true  paths 
which  should  be  followed  in  constitutional  construction, 
that  now  no  honest  and  unselfish  member  of  our  profes- 
sion need  go  astray,  has  so  contributed  to  the  happiness 
and  welfare  of  all  our  people  as  to  demand  some  proper 
expression  of  our  grateful  remembrance,  and  this  day  has 
been  set  apart  for  that  purpose. 

It  is  difScult,  indeed  impossible,  for  us  to  realize  and 
properly  appreciate  the  situation  of  affairs  in  this  country 
one  hundred  years  ago  when  Marshall  first  took  his  seat 
BB  Ohief  Justice.    Judge  Story  thus  speaks  of  it: 

**  The  termination  of  the  Bevolutionary  war  left  the 
country  impoverished  and  exhausted  by  its  expenditures, 
and  the  national  finances  at  a  low  state  of  depression. 
Powers  of  Congress  under  the  Confederation,  which,  even 
during  the  war,  were  often  prostrated  by  the  neglect  of 
a  single  State  to  enforce  them,  became  in  the  ensuing 
peace  utterly  relaxed  and  inefficient. 

**  Credit,  private  as  well  bb  public,  was  destroyed.  Agri- 
culture and  commerce  were  crippled.  The  delicate  rela- 
tion of  debtor  and  creditor  became  daily  more  and  more 
embarrassed  and  embarrassing;  and,  as  is  usual  upon  such 
occasions,  every  sort  of  expedient  was  resorted  to  by 
popular  leaders,  as  well  as  by  men  of  desperate  fortunes, 
to  inflame  the  public  mind,  and  to  bring  into  odium  those 
who  labored  to  preserve  the  public  faith,  and  to  establish 
a  more  energetic  government.  The  whole  country  was 
soon  divided  into  two  great  parties,  the  one  of  which  en- 
deavored to  put  an  end  to  the  public  evils  by  the  estab- 
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lishment  of  a  government  over  the  Union,  which  should 
be  adequate  to  all  its  exigencies  and  act  directly  on  the 
people;  the  other  was  devoted  to  State  anthority,  jealous 
of  all  Federal  influence,  and  determined  at  every  hazard 
to  resist  its  increase." 

The  Articles  of  Confederation  proved  to  be  of  little 
value  for  the  unification  and  strengthening  of  the  colonies 
in  an  aggregate  capacity,  and  wholly  failed  of  the  accom- 
plishment of  the  object  sought.  These  were  followed  by 
the  adoption  of  the  Constitution,  the  leading  and  most 
essential  provisions  of  which  had  not,  at  the  time  Mar- 
shall went  upon  the  bench,  been  construed  by  the  Supreme 
Court.  Leading  and  influential  men  in  public  life,  as 
well  as  members  of  the  bar,  and  the  State  courts,  were 
diametrically  opposed  upon  questions  arising  upon  the 
construction  of  the  several  provisions  of  the  Constitu- 
tion. 

It  is  said,  and  I  think  truly,  that  when  the  Almighty 
has  a  great  work  to  accomplish  He  provides  proper  and 
suitable  agents  for  its  accomplishment,  and  in  all  history 
no  stronger  proof  has  been  furnished  of  the  entire  accuracy 
of  this  saying  than  that  found  in  the  gaining  of  our  inde- 
pendence, and  in  the  formation  and  establishment  and 
maintenance  of  our  government,  truly  described  as  "  a 
government  of  the  people,  by  the  people  and  for  the  peo- 
ple." Jefferson,  the  author  of  the  Declaration  of  Inde- 
pendence; Washington,  the  leader  of  our  forces;  Madison, 
the  chief  instrumentality  in  the  formation  and  adoption 
of  our  Constitution;  and  Marshall,  the  great  interpreter 
and  preserver  of  that  Constitution.  What  a  galaxy  of 
names!  And  among  them  all  none  is  greater,  wiser 
or  truer  to  his  country  and  to  humanity  than  Mar- 
shall.   •    •    • 
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I  know  of  no  character  in  history  that  I  would  sooner 
select  as  a  model  than  that  of  John  Marshall  In  early 
life  his  rugged,  robust  nature,  the  kindness  and  geniality 
of  his  disposition,  his  fondness  for  outdoor  sport  and  ath- 
letic exercises,  made  him  the  leader  of  his  associates  and 
play-fellows.  In  the  home  circle  he  was  a  kind,  affection- 
ate and  dutiful  son  and  brother,  and  his  married  life  was 
characterized  by  constant  and  sincere  affection  for  his 
wife  and  children  and  by  singular  devotion  to  their  happi- 
ness and  welfare.  His  ardent  affection  for  his  wife,  who 
was  a  great  sufferer  from  nervousness  and  insomnia,  was 
singularly  manifested  by  his  constant  watchfulness  to 
prevent,  so  far  as  possible,  any  noise  or  disturbance  that 
could  interfere  with  her  rest.  His  wife  died  a  few  years 
before  his  death,  and  it  is  said  of  him  that  scarcely  a  night 
after  her  death  did  he  fail  to  spend  hours  in  quiet  tearful 
communion  with  her.  He  said  of  her,  ^'I  have  lost  her, 
and  with  her  have  lost  the  solace  of  my  life.  Yet  she  re- 
mains still  the  companion  of  my  retired  hours,  still  occu- 
pies my  inmost  bosom.  When  alone  and  unemployed 
my  mind  still  recurs  to  her.  More  than  a  thousand  times 
since  the  26th  of  December,  1831,  have  I  repeated  to  my- 
self the  beautiful  lines  written  by  General  Burgoyne, 
under  a  similar  auction,  substituting  *  Mary '  for  ^Anna: ' 

"  Enoompassed  in  an  angel's  frame 

An  angers  virtues  lay; 
Too  soon  did  Heaven  assert  its  claim 

And  take  its  own  away. 
My  Mary's  worth,  my  Mary's  oharms^ 

Can  never  more  return* 
What  now  shall  fill  these  widowed  arms? 

Ah  I  me^  my  Mary's  urn. 
Ahl  me^  ah!  me^  my  Mary's  ara" 
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His  genial  nature  and  good  temper  were  of  great  bene- 
fit to  the  soldiers  who  were  in  winter  quarters  with  him 
at  Yalley  Forge,  and  one  of  theni  said: 

^^  He  was  the  best  tempered  man  I  ever  knew.  During 
his  sufferings,  nothing  discouraged,  nothing  disturbed 
him.  If  he  had  only  bread  to  eat,  it  was  just  as  well;  if 
only  meat,  it  made  no  difference.  If  any  of  the  officers 
murmured  at  their  deprivation,  he  would  shame  them  by 
good-natured  raillery,  or  encourage  them  by  his  own  exu- 
berance of  spirits.  He  was  an  excellent  companion  and 
idolized  by  the  soldiers  and  his  brother  officers,  whose 
gloomy  hours  were  enlivened  by  his  inexhaustible  fund 
of  anecdotes/' 

He  was  always  gentle,  courteous  and  deferential  to 
women.  His  dress  was  always  plain  and  simple,  and  his 
intercourse  with  men,  in  all  tiie  walks  of  life,  genial  and 
courteous. 

Almost  immediately  upon  Marshall's  admission  to  the 
bar  his  success  was  assured,  and  he  removed  to  Rich- 
mond, where  in  his  practice  he  encountered  some  of  the 
greatest  lawyers  of  that  or  any  other  age.  His  strength 
as  an  advocate,  whether  at  the  bar,  or  in  the  discussion  of 
political  questions  in  the  legislature  of  Virginia,  in  the 
Constitutional  Convention  called  to  ratify  the  National 
Constitution,  in  Congress,  or  in  the  meetings  of  citizens 
called  to  consider  great  and  important  questions  affecting 
the  public,  was  equal  to  that  of  any  of  the  great  men  with 
whom  he  was  brought  in  contact. 

An  element  which  materially  entered  into  and  con- 
tributed greatly  to  the  influence  and  power  of  Marshall 
was  his  strict  integrity  and  unselfishness.  He  never  per- 
mitted personal  considerations  or  self-interest  to  stand 
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as  an  obstacle  in  the  way  of  the  performance  of  a  known 
daty.  This  element  of  his  character  is  well  expressed  by 
himself  dnring  the  trial  for  treason  of  Aaron  Borr.  Be- 
fore entering  npon  that  trial  he  knew  that  the  National 
administration,  as  well  as  a  large  mass  of  the  people  of 
the  country,  believed  that  Burr  was  guilty  of  the  crime 
charged  and  that  he  ought  to  be  punished  therefor.  He 
also  knew  that  Burr  had  killed  Hamilton,  who  was  one 
of  his  dearest  and  most  intimate  friends,  and  he  looked 
upon  Burr  as  a  murderer,  and  yet  he  did  not  hesitate  to 
define  treason  in  such  a  way  as  to  permit  him  to  go  at 
liberty  and  unpunished.  In  the  course  of  that  trial  he 
said: 

^'  That  this  court  dares  not  usurp  power  is  most  true. 
That  this  court  dares  not  shrink  from  its  duty  is  not  less 
true.  No  man  is  desirous  of  placing  himself  in  a  dis- 
agreeable situation.  Ko  man  is  desirous  of  becoming  the 
peculiar  subject  of  calumny.  No  man,  might  he  let  the 
bitter  cup  pass  from  him  without  self-reproach,  would 
drain  it  to  the  bottom.  But  if  he  has  no  choice  in  the 
case,  if  there  is  no  alternative  presented  to  him  but  a 
dereliction  of  duty  or  the  opprobrium  of  those  who  are 
denominated  the  world,  he  merits  the  contempt  as  well 
as  the  indignation  of  his  country  who  can  hesitate  which 
to  embrace." 

The  actuating  principle  of  his  life  was  manifestly  duty 
and  conscience  first,  expediency  never,  unless  his  con- 
science approved  and  duty,  as  he  saw  it,  harmonized.  In 
the  performance  of  all  his  duties  during  his  long  and 
active  life  he  never  inquired  which  is  the  popular  side, 
and  never  shaped  his  conduct  so  as  to  win  popular  ap- 
plause; but  when,  after  careful  9xamination  of  any  ques- 
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tion,  bis  own  jadgment  indicated  what  his  course  should 
be,  he  invariably  pursued  that  course.  Where  in  human 
history  can  we  find  a  character  more  truly  grand  and 
noble,  and  may  not  we,  the  citizens  of  this  proud  and 
happy  country,  truly  exult  in  the  fact  that  this  character 
left  its  impress  so  indelibly  marked  upon  our  govemment 
and  its  institutions  as  to  have  been  a  most  prolific  dis- 
penser of  blessings  during  the  century  that  has  elapsed 
since  he  became  Chief  Justice  ?    •    •    • 

In  the  brief  space  of  an  address  it  would  be  impossible 
to  do  more  than  briefiy  indicate  the  matters  which  to 
consider  properly  would  require  volumes.  I  trust  that 
some  suitable  and  competent  person  may  undertake  the 
work  of 'giving  to  the  world  a  proper  biography  of  Mar- 
shall, for  such  a  work  would  be  invaluable  to  the  public 
at  large,  and  especially  to  the  bench  and  bar. 

At  the  age  of  eighteen  he  entered  fully  into  the  spirit 
of  the  patriotic  colonists,  drilling  and  preparing  for  serv- 
ice the  men  in  his  own  neighborhood,  and  entering  the 
service  upon  the  first  opportunity  and  continuing  in  that 
service  through  all  its  hardships  and  privations  whenever 
he  was  needed,  until  the  surrender  of  Cornwallis  practi- 
cally ended  the  war.  His  work  in  the  Yirginia  legisla- 
ture, of  which  he  was  a  member  for  several  years,  which 
contributed  very  largely  to  the  establishment  of  order  and 
the  adoption  of  our  Constitution  and  the  settlement  of 
many  questions  of  vital  importance  to  the  country,  I  can 
but  call  to  your  attention. 

His  work  as  a  member  of  the  mission  to  France,  where, 
associated  with  Gerry  and  Plnckney,  he  illustrated  his 
ability  to  cope  successfully  with  as  astute  an  opponent 
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as  Talleyrand  and  to  retire  from  the  contest  with  all  the 
honors  npon  his  side  in  the  field  of  diplomacy,  would 
of  itself  furnish  a  rich  theme  for  the  limits  of  an  ad- 
dress. The  appreciation  of  his  services  by  his  country- 
men was  signally  manifested  by  the  splendid  reception 
accorded  him  on  his  return  from  Paris,  in  the  course  of 
which  reception  there  was  for  the  first  time  given  to  the 
world  as  the  sentiment  of  our  people,  as  one  of  the  max- 
ims now  so  frequently  used  by  us,  ^^  Millions  for  defense, 
but  not  one  cent  for  tribute."  Kor  shall  I  now  stop  to 
speak  of  his  work  as  a  statesman  and  diplomat  during  the 
brief  period  he  occupied  the  position  of  Secretary  of  State, 
and  in  which  he  showed  his  wonderful  ability  in  the  letter 
written  by  him  to  Mr.  King,  then  Minister  to  £ngland. 
Kor  can  I  now  do  more  than  call  your  attention  to  his 
work  as  a  biographer  in  writing  the  life  of  Washington, 
and  shall  only  refer  you  to  that  work  as  evidence  of  his 
ability  and  fairness  as  an  author. 

Great,  signally  great,  though  he  was  as  citizen,  soldier, 
lawyer,  diplomat,  author,  and  statesman,  he  was  even 
greater  as  judge.  "He  was  born,"  said  William  Pink- 
ney,  "  to  be  the  Chief  Justice  of  any  country  into  which 
Providence  should  have  cast  him." 

When  Marshall  entered  upon  his  duties  as  Chief  Jus- 
tice,  but  two  cases  involving  constitutional  law  had  been 
decided  by  that  court.  Constitutional  government  was 
then  for  the  first  time  being  tried,  and  the  extent  and  lim- 
its of  its  powers  in  each  department  were  subjects  of 
warm,  if  not  bitter,  discussion  and  wholly  unsettled.  No 
precedents  could  be  found  and  rules  of  interpretation 
had  to  be  formulated.  While  Marshall  was  Chief  Jus- 
tice fifty-one  decisions  were  announced  and  reported«by 
that  court  on  the  subject  of  the  Federal  Constitution. 
Vol.  II  — 18 
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Tbirty-fonr  of  those  cases,  and  by  far  the  most  impor- 
tant, were  decided  by  the  Chief  Justice,  and  not  one 
of  those  decisions  has  been  overruled  by  the  Supreme 
Court  of  the  United  States.  The  basic  idea  upon  which 
these  decisions  are  founded  is  that  the  people  of  this 
country  are  sovereign,  and  that  the  grants  of  power 
made  by  them  to  each  department  of  the  government  are 
sovereign  grants,  limited  to  the  terms  of  the  grant  and  the 
powers  directly  conferred,  or  such  as  are  incidental  and 
necessary  to  carry  into  effect  the  powers  conferred. 
Against  such  construction  were  arrayed  those  who  con- 
tended that  the  States  in  their  State  capacity  were  equally 
sovereign,  and  that  in  case  of  conflict  National  sovereignty 
must  yield  to  State  sovereignty.  To  this  contention  Mar- 
shall replied  that  the  sovereignty  of  both  the  States  and 
General  Government  rested  in  the  people,  and  that  when 
the  people  in  their  sovereign  capacity  declared  that  ^^  We, 
the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquil- 
lity, provide  for  the  common  defense,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish  this  Constitu- 
tion for  the  United  States  of  America,"  that  delegation 
of  power  within  the  scope  of  the  terms  by  which  it  was 
granted  was  supreme,  and  that  to  the  Supreme  Court  of 
the  United  States  was  granted  the  ultimate  determina- 
tion of  all  questions  arising  under  that  Constitution,  and 
as  to  the  existence  and  scope  of  those  powers,  whenever 
the  same  were  called  in  question. 
In  the  case  of  Marbury  v.  Madison  he  said: 
'^  That  the  people  have  an  original  right  to  establish,  for 
their  future  government,  such  principles  as  in  their  opin- 
ion shall  most  conduce  to  their  own  happiness,  is  the  basis 
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on  whioh  the  whole  American  fabric  has  been  erected. 
The  exercise  of  this  original  right  is  a  very  great  exer- 
tion ;  nor  can  it,  nor  oaght  it,  to  be  frequently  repeated. 
The  principles,  therefore,  so  established  are  deemed  fan- 
damental.  And  as  the  authority  from  which  they  pro- 
ceed is  supreme  and  can  seldom  act,  they  are  designed  to 
be  permanent. 

'^  This  original  and  supreme  will  organizes  the  govern- 
ment and  assigns  to  different  departments  their  respect- 
ive powers." 

This  admirable  and  comprehensive  definition  of  the 
powers  conferred  by  the  Constitution  was  more  elabo- 
rately and  fully  expressed  in  his  opinion  in  the  case  of 
M'CuUoch  V.  The  State  of  Maryland  et  al. 

These  two  cases  well  illustrate  the  clearness,  sim- 
plicity and  conclusiveness  of  the  reasoning  of  Marshall 
upon  the  proposition  as  to  what  the  Constitution  is  and 
its  binding  force  upon  all  jsubjects  and  people  embraced 
within  its  terms.  Need  I  apologize  for  a  quotation  from 
the  case  of  Loughborough  v.  Blake  to  illustrate  with 
what  clearness  and  precision  he  applied  the  provisions  of 
the  Constitution  ? 

*'  The  eighth  section  of  the  article  gives  to  Congress 
the  ^  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,'  for  the  purposes  thereinafter  mentioned.  This 
branch  is  general,  without  limitation  as  to  place.  It  con- 
sequently extends  to  all  places  over  which  the  govern- 
ment extends.  If  this  could  be  doubted,  the  doubt  is  re- 
moved by  the  subsequent  words  which  modify  the  grant. 
These  words  are,  ^that  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States.'  It  will 
not  be  contended  that  the  modification  of  the  power  ex- 
tends to  places  to  which  the  power  itself  does  not  extend. 
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The  power,  then,  to  lay  and  collect  dnties,  imposts  and 
excises  may  be  exercised  and  most  be  exercised  through- 
oat  the  United  States.  Does  this  term  designate  the 
whole  or  any  particular  portion  of  the  American  empire? 
Certainly  this  question  can  admit  of  but  one  answer.  It  is 
the  name  given  to  our  great  Sepublic,  which  is  composed 
of  States  and  Territories.  The  District  of  Columbia,  or 
the  territory  west  of  the  Missouri,  is  not  less  within  the 
United  States  than  Maryland  or  Pennsylvania;  and  it  is 
not  less  necessary,  on  the  principles  of  our  Constitution, 
that  uniformity  in  the  imposition  of  imposts,  duties  and 
excises  should  be  observed  in  the  one  than  the  other. 
Since,  then,  the  power  to  lay  and  collect  duties,  which  in- 
cludes direct  taxes,  is  obviously  co-extensive  with  the 
power  to  lay  and  collect  duties,  imposts  and  excises,  and 
since  the  latter  extends  throughout  the  United  States, 
it  follows  that  the  power  to  impose  direct  taxes  also  ex- 
tends throughout  the  United  States." 

Did  time  permit  I  would  be  glad  to  refer  to  and  quote 
from .  his  lucid  and  convincing  opinions  in  many  other 
cases,  notably  Brown  v.  The  State  of  Maryland ;  Cohens 
V.  The  State  of  Virginia;  Fletcher  v.  Peck;  Gibbons  v. 
Ogden,  and  Dartmouth  College  v.  Woodward,  in  each  of 
which  was  hotly  contested  by  eminent  lawyers  the  right 
of  the  Supreme  Court  to  annul  an  act  of  the  State  legis- 
lature violative  of  the  Constitution  of  the  United  States, 
and  also  the  right  of  the  Supreme  Court  of  the  United 
States  to  reverse  a  judgment  of  the  court  of  last  resort 
within  a  State.  The  unerring  sagacity,  great  ability  and 
inflexible  determination  of  Marshall  to  protect  the  people 
in  the  enjoyment  of  their  rights,  and  to  protect  them 
from  any  encroachment  upon  the  same  from  any  and  all 
sources,  and  to  preserve  those  rights,  and  to  confine  those 
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authorized  to  exercise  any  and  all  rights  delegated  by  the 
Constitation  strictly  within  the  limits  of  the  powers 
granted,  has  been  the  chief  source  from  which  our  country 
has  derived  its  greatness,  happiness  and  prosperity. 

The  decisions  of  the  great  Chief  Justice  during  his 
long  service  upon  the  bench  were  clear,  cogent  and  con- 
clusive, whatever  might  be  the  question  involved  for  de- 
termination. Althoagh  associated  with  him  upon  the 
bench  were  a  number  of  men  who,  during  their  service 
there,  immortalized  themselves  as  judges,  it  is  neverthe- 
less true  that  Marshall,  especially  in  the  determination  of 
constitutional  questions,  was  practically  the  court.  Mr. 
Justice  Story,  who  next  to  Marshall  was  at  that  time  the 
greatest  judge  associated  with  him  upon  the  bench,  in  an 
article  contributed  by  him  for  The  Norik  Americcm  Re- 
view said: 

^'  We  resume  the  subject  of  the  constitutional  labors  of 
Chief  Justice  Marshall.  We  emphatically  say  ot  Chief 
Justice  Marshall.  For  though  we  would  not  be  unjust  to 
those  learned  gentlemen  who  have  from  time  to  time 
been  his  associates  upon  the  bench,  we  are  quite  sure  they 
would  be  ready  to  admit,  what  the  public  universally  be- 
lieve, that  his  master  mind  has  presided  in  their  deliber- 
ations, and  given  to  the  results  a  cogency  of  reasoning, 
a  depth  of  remark,  a  persuasiveness  of  argument,  a  clear- 
ness and  elaboration  of  illustration,  an  elevation  and  com- 
prehensiveness of  conclusion,  to  which  none  others  offer 
a  parallel.  Few  decisions  upon  constitutional  questions 
have  been  made  in  which  he  has  not  delivered  the  opin- 
ion of  the  court;  and  in  those  few  the  duty  devolved  upon 
others  to  their  own  regret,  either  because  he  did  not  sit 
in  the  case,  or  from  motives  of  delicacy  abstained  from 
taking  an  active  part." 
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Daring  his  long  term  upon  the  bench  he  was  with  the 
minority  of  the  court  in  the  decision  of  but  one  case  and 
that  the  case  of  Ogden  v,  Saunders,  and  there  are  few  good 
lawyers  of  the  present  day  who  will  not  say  that  in  that 
case  the  opinion  of  the  minority  should  have  prevailed. 
No  higher  encomium  could  be  uttered  of  any  man  than 
that  now  universally  bestowed  upon  him,  especially  by 
the  bench  and  bar,  that,  as  pioneer  jurist  in  the  field  of 
constitutional  law,  the  paths  marked  out  by  him  were 
always  straight,  and  in  his  decisions  there  was  no  sem- 
blance  of  error.  It  has  been  truly  said  of  him, ''  He  found 
the  Constitution  paper,  and  he  made  it  power;  he  found 
it  a  skeleton,  and  clothed  it  with  flesh  and  blood."  What 
greater  honor  could  any  man  desire  than  to  be  able  to 
say,  as  Marshall  could,  compare  the  Supreme  Court  of  the 
United  States  as  it  was  when  I  took  my  seat  and  when  I 
left  it.  Let  the  intelligent  judgment  of  any  man  answer 
the  question,  why  the  difference  ?  Well  might  Adams 
say,  as  he  did  to  a  son  of  the  Chief  Justice,  that  "  this  gift 
of  John  Marshall  to  the  people  of  the  United  States  was 
the  proudest  act  of  his  life." 

Gladstone  declared  that  '^  the  American  Constitution  is 
the  most  wonderful  work  ever  struck  off  at  a  given  time 
by  the  brain  and  purpose  of  man."  And  we  may  well  say 
that  this  is  a  great  utterance  of  a  great  man ;  but  when 
this  declaration  was  made  our  Constitution  had  been 
vitalized  and  its  immortality  assured  by  the  great  Chief 
Justice  providentially  furnished  to  us  for  that  purpose. 
So  long  as  this  Constitution  remains  and  our  Supreme 
Court  continues  in  its  interpretation  of  that  Constitution 
to  follow  in  the  footsteps  of  John  Marshall,  we  need  have 
no  fears  for  the  future,  and  our  Nation  will  continue  to 
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be,  as  in  the  past,  the  guide  of  those  desiring  and  loving 
liberty,  and  the  beacon-light  of  oppressed  humanity. 

May  we  not  hope  that  "  Marshall  Day "  will  remain 
with  us  as  a  means  of  teaching  our  people  who  Marshall 
is,  what  he  was,  and  that  the  best  and  surest  way  9f  mani- 
festing our  appreciation  of  him  is  by  emulating  his  example 
and  work  ? 


Digitized  by 


Google 


STATE  OF  INDIANA. 

Marshall  Day  was  observed  in  Indiana  ander  the  ao- 
spices  of  the  Indiana  State  Bar  Association.  To  that  end 
the  Association  held  a  meeting  in  Indianapolis  on  Feb- 
ruary 4,  1901,  Edwin  P.  Hammond,  .^President  of  the 
Association,  presiding.    Mr.  Hammond  said: 

Address  of  E.  P.  Hammond. 
We  have  assembled  to  celebrate  the  centennial  anni- 
versary of  the  ascension  of  John  Marshall  to  the  Supreme 
Court  of  the  United  States  as  Chief  Justice.  Disappoint- 
ments are  seldom  as  serious  as  they  are  first  taken  to  be, 
and  so  it  is  on  this  occasion.  We  had  expected  Greneral 
John  C.  Black  of  Illinois  with  us  to  deliver  an  oration, 
but  at  a  very  late  hour  we  were  advised  that,  on  account 
of  sickness,  he  could  not  be  here.  His  place,  however, 
has  been  well  supplied,  and  you  will  hear  an  oration  that 
will  do  justice,  as  far  as  justice  can  be  done  by  one  man, 
to  so  great  a  man  as  John  Marshall,  in  the  oration  which 
you  will  hear  this  afternoon.  I  have  the  pleasure  of  in- 
troducing to  you  Honorable  William  A.  Ketcham. 

The  address  of  William  A.  Eetcham,  except  so  far 
as  relates  to  biographical  matters  and  Marshall's  public 
career  prior  to  his  appointment  as  Chief  Justice,  and 
omitting  familiar  extracts  from  leading  cases,  is  as  follows : 

Address  of  William  A.  Eetoham. 
To-day,  throughout  the  length  and- breadth  of  the  land, 
the  reverberations  from  the  guns  of  bench  and  bar  in 
honor  of  the  centennial  anniversary  of  the  accession  to 
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the  Supreme  Court  of  the  United  States  by  its  great  Chief 
Justice  will  be  listened  to  by  the  lawyers  and  judges 
throughout  the  country.  I  deem  it  an  especial  privilege, 
even  as  a  substitute,  to  be  permitted  to  contribute  my 
mite  to  that  universal  celebration. 

The  United  States  has  had,  to  adorn  and  honor  its  great 
court,  great  chief  justices.  It  has  had  its  Jay,  its  Ells- 
worth, its  Taney,  its  Chase,  its  Waite,  and  has  its  Fuller, 
but  the  subject  of  this  paper  was  not  simply  par  inter 
pares,  but  fa^cHe  princeps.  He  was  pre-eminently  the 
chief  justice;  worthy  to  rank  worthily  alongside  of  the 
great  justices  of  England  —  Eldon,  EUenborough,  Mans- 
field —  who  shed  lustre  on  and  added  fame  to  the  juris- 
prudence of  England. 

John  Marshall  was  bom  in  Fauquier  county,  Virginia, 
September  24,  1765,  one  of  fifteen  arrows  in  the  bounti- 
ful quiver  of  Thomas  and  Mary  Marshall.^ 

In  1798  President  Adams  offered  him  the  seat  on  the 
Supreme  Bench  made  vacant  by  the  death  of  Mr.  Justice 
Iredell,  which  he,  however,  declined,  and  Bushrod  Wash- 
ington was  appointed  to  the  place. 

Upon  the  retirement  of  Mr.  Ellsworth  he  was,  Janu- 
ary 31,  1801,  appointed  by  President  Adams  as  Chief 
Justice  of  the  Supreme  Court,  was  unanimously  con- 
firmed by  the  Senate,  and  took  his  seat  February  4, 1801J 
where  he  continued  to  serve  until  his  death,  July  6, 1835, 
over  thirty-four  years. 

The  roll  is  a  long,  an  honorable,  an  illustrious  one: 
soldier,  patriot,  legislator,  diplomat,  statesman,  lawyer, 
•historian,  judge.    There  was  but  one  other  step  possible 

1  The  speaker  then  proceeded  to  relate  the  chief  incidents  in  the 
.oa;reer  of  Marsliall  prior  to  his  appointment  as  Chief  Justioe»  whioh 
have  appeared  in  preceding  addresses,  and  hence  are  omitted  here. 
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for  him  to  take,  and,  looking  back  over  the  many  and 
glorious  years  in  these  various  positions,  it  is  not  at  all 
certain  that,  if  he  had  taken  that  last  and  higher  step, 
it  could  have  added  aoght  to  the  glory  or  fame  of  his 
career. 

As  a  young  man,  in  the  formative  period  of  his  career, 
he  was  put  to  the  test  of  battle  and  learned  not  only 
what  it  was  to  think  and  write  and  talk  for  his  country, 
but  also  to  fight  for  her,  and  this  love  of  country,  empha- 
sized and  burned  in,  if  not  bom  on  the  battle-field,  al; 
ways  remained  a  potential  factor  in  his  career. 

I  know  of  no  better  school  in  which  to  learn  the  lesson 
of  Divine  love  for  country  than  in  march,  in  camp  and 
on  the  field  of  battle.  The  flag,  rising  and  falling  on  the 
perilous  edge  of  battle,  has  a  new  meaning.  The  stars, 
shining  in  the  fringe  of  steel  bayonets,  and  the  stripes, 
rising  and  falling  in  the  smoke  of  conflict,  give  to  the 
soldier  a  memory  that  no  other  experience  can  afford. 
And  so,  while  as  a  soldier  he  was  on  a  par  in  achieve- 
ment and  fame  with  the  numberless  many  that  had  simi- 
lar experiences,  his  mind  was  by  these  very  experiences 
fitted  and  prepared  for  the  great  duties  that  were  to  come 
upon  him  thereafter. 

As  a  lawyer  he  was  trained  and  skilled  in  the  tech- 
nical requirements  of  the  profession.  To  one  who  is  deeply 
wedded  to  his  profession,  it  is  scant  comfort  to  know 
how  small  a  place  in  the  world's  history  the  mere  lawyer 
fills.  While  he  is  in  the  active  and  vigorous  prosecution 
of  his  profession,  he  may  fondly  hope  that  he  is  making 
a  name  and  a  place  that  will  live,  but  when  age  or  infirm- 
ity comes  he  realizes  sadly  that  it  is  merely  '*  atat  nomi- 
nia  uvibra.^^  The  world  passes  by  him  and  is,  perhaps, 
neither  better  nor  worse  for  his  having  lived.    Who,  ex- 
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cept  the  few  who  follow  the  history  of  the  lawyer  to^ay, 
recalls  anything  of  Eafus  Choate,  in  his  day  one  of  the 
foremost  lawyers,  if  not  the  foremost,  at  the  bar,  except 
the  bitter  gibes  of  Boston  and  its  thieves  flung  at  him  by 
Wendell  Phillips. 

While,  when  engaged  in  the  active  profession,  Mr. 
Marshall  stood  at  the  very  front  of  the  bar  of  Eichmond, 
the  records  of  the  Supreme  Court  of  the  United  States 
show  that,  although  the  court  was  organized  in  1789, 
during  the  entire  period  intervening  between  the  organi- 
zation of  the  court  and  his  accession  to  the  office  of  Chief 
Justice,  he  appeared  before  it  in  but  one  case  (Ware, 
Adm'r,  v.  Hylton  et  al.,  3  Dallas,  199)  and  failed  in  that. 
This  was  doubtless  accounted  for  largely  by  the  fact 
that  his  services  were  in  constant  demand  in  his  own 
locality,  and  that  he  could  not  spare  the  time  to  make  the 
journey  in  any  ordinary  case  from  Richmond  to  Phila- 
delphia. From  1861  to  1865  it  required  four  long  years 
to  make  the  trip  from  Washington  to  Kichmond,  and  it 
was  impossible  to  make  the  trip  from  Eichmond  to  Wash- 
ington even  in  that  time !  The  trip  from  Richmond  to 
Philadelphia  was  not  quite  as  elaborate  or  difficult  as 
later  was  the  trip  from  Washington  to  Richmond,  but  it 
was  enough.  While,  however,  his  fame  as  a  lawyer  has, 
in  the  passing  years,  sunk  into  comparative  insignificance, 
the  prompt,  faithful  and  efficient  performance  of  those 
duties  was  a  magnificent  education  for  the  position  which 
he  was  later  to  adorn. 

As  a  historian  he  cannot  be  said  to  have  taken  a  front 
rank.  The  great  research,  the  careful  investigation  which 
his  volumes  upon  the  Life  of  Washington  disclose  have 
been  a  mine  of  wealth  from  which  others  have  dug  the  ma- 
terials that  they  have  needed,  but  the  work  did  not  add  to 
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his  fame.  Indeed,  he  himself,  in  after  years,  is  understood 
to  have  admitted  as  much.  The  first  volume,  containing 
the  introduction  and  giving  a  re&ume  of  the  history  of 
the  various  colonies  preceding  the  Revolutionary  war,  is 
a  model.  How  much  of  the  volumes  themselves  were 
the  actual  work  of  Marshall  I  do  not  know.  The  title 
page,  written  by  one  who  knew  the  use  of  exact  and  ac- 
curate language,  says  that  it  is  ^^  compiled  under  the  in- 
spection of  the  Hon.  Bushrod  Washington  from  original 
papers  ...  to  which  is  prefixed  an  introduction 
...  by  John  Marshall."  Whether  the  compiling 
was  done  by  Marshall  and  the  work  by  Washington,  or 
the  compilation  was  by  Washington  and  the  work  by 
Marshall,  it  is  difficult  to  say.  The  book  itself  does  not 
bear  internal  evidence  of  the  clearness  and  succinctness 
that  appear  in  his  judicial  opinions,  and  how  it  was  pos- 
sible for  a  lawyer,  between  the  death  of  Washington  and 
the  publication  of  the  volumes,  in  the  active  practice  of 
his  profession,  and  doing  so  faithfully  and  well  the  work 
in  the  first  few  years  on  the  bench,  in  a  position  novel  to 
him,  deciding  questions  that  covered  almost  the  entire 
range  of  human  lKio\#iedge,  to  give  to  this  work  the  time 
necessary  to  do  justice  to  himself  and  his  great  subject, 
is  difficult  of  comprehension.  One  thing,  however,  is 
true,  and  that  is  that  the  insight  which  such  labor  im- 
posed and  conferred,  into  the  great  motives  and  great 
deeds  of  him  who  was  ^^  first  in  war,  first  in  peace,  and 
first  in  the  hearts  of  his  countrymen,"  give  a  color  and 
tinge  to  the  banks  through  which  the  streams  of  judicial 
decisions  were  thereafter  to  flow  that  can  hardly  be  suffi- 
ciently appreciated,  and  broadened  and  deepened  the 
view  of  the  great  brain  upon  which  this  Nation,  its  juris- 
prudence and  its  Constitution  were  built. 
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As  a  member  of  tbe  State  legislatmre  and  of  the  exec- 
utive coancil  there  was  brought  to  his  mind,  aud  he  was 
compelled  to  study  and  consider,  the  wants,  the  aspira* 
tions,  the  objections  and  necessities  of  his  native  State 
and  its  relations  with  the  General  Government,  which, 
supplemented  by  his  service  in  the  halls  of  Congress, 
where  he  was  bound  to  know  the  necessities  of  the  Na- 
tion and  its  comparative  rights  and  requirements  as 
against  the  State,  placed  him  in  a  position  in  which  he 
could  accurately  and  clearly  define  the  rights  of  the  one 
without  overlooking  the  powers  of  the  other. 

As  a  diplomat,  while  no  treaty  is  written  upon  the 
statute  books  as  a  tribute  to  his  achievement,  his  em- 
barrassed attitude  in  connection  with  the  French  gov- 
ernment, cooling  his  heels  in  antechambers,  coming  in 
contact  with  and  sought  to  be  played  upon  by  the  master 
liar  of  the  age,  Talleyrand ;  seeing  the  excesses,  the  vices, 
the  weaknesses  and  tyrannies  of  French  liberty,  to  a 
thoughtful,  reflective  and  judicial  mind  furnished  that 
knowledge  that,  viewing  it  from  afar,  could  never  have 
given  to  him  and  enriched  his  mind  with  a  knowledge  of 
the  danger  that  might  lie  to  a  republic  in  the  failure  to 
discriminate  between  liberty  and  license,  or  in  the  wor- 
ship of  liberty  gone  mad. 

As  member  of  the  Cabinet,  with  a  personal  knowledge 
of  the  close  and  intimate  relations  between  the  President 
and  his  official  family,  and  hence  of  the  comparative 
rights,  duties  and  obligations  of  the  executive  and  legis- 
lative departments  of  the  government,  the  knowledge 
which  had  theretofore  been  abstract  became  concrete, 
and  the  statesman  was,  by  his  experience,  fitted  to  be- 
come the  judge  and  arbiter  between  the  great  depart- 
ments of  the  government. 
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While,  considered  in  each  of  these  respective  positions, 
Marshall  was  great  and  would  have  left  his  imprint  npon 
the  times,  still,  had  his  life  ceased  on  the  31st  of  Jana- 
ary,  1801,  it  is  doubtful  whether  he  would  have  been  re- 
garded as  playing  an  important  part  in  the  history  of 
his  country  All  of  these  were  simply  preparatory  to 
the  great  field  which  was  opened  before  him  —  the  field 
of  construction,  definition  and  application  of  laws  to 
rights,  public  and  private;  it  was  the  great  school  in  and 
through  which  he  graduated  into  the  higher  seat  upon 
the  bench.  They  were  the  springs,  the  rivulets,  the 
streams,  the  rivers,  rising  in  the  rocks  of  war,  flowing 
through  the  meadows  of  peace,  past  the  hamlets  and 
cities  of  legislative  experience,  over  the  shoals  and  sands 
of  controversy,  until  they  emptied  into  the  great  ocean 
from  which  he  drew  his  inspiration  for  his  work  upon 
the  bench.  Of  all  these  positions,  although  they  were 
filled  well  and  honorably,  it  might  truthfully  be  said,  as 
was  said  of  the  French  warrior  who,  after  retiring  from 
the  profession  of  arms,  devoted  himself  to  the  cultivation 
of  and  produced  a  new  thing  of  beauty: 

''Who  Ui  there  now  knows  aught  of  his  story? 
What  is  left  of  him  but  a  name? 
Of  him  who  shared  in  Napoleon's  glory, 
And  dreamed  that  his  sword  had  won  him  his  fame! 

Ah  I  the  fate  of  a  man  is  past  discovering; 

Little  did  Jacqueminot  suppose, 
At  Austerlitz  or  Mosoow's  burning. 

That  his  fame  would  rest  in  the  heart  of  a  rose! " 

And  Marshall's  fame  rests,  and  must  rest,  with  a  halo 
that  will  surround  his  name  through  all  coming  genera- 
tions, so  long  as  this  Nation  and  this  Constitution  shall 
last,  upon  his  decisions  as  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  that  fastened  upon  this  peo- 
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pie  for  all  time  that  great  instrument,  of  which  Mr.  Glad- 
stone said:  ^^As  the  British  Constitution  is  the  most 
subtle  organism  which  has  proceeded  from  progressive 
history,  so  the  American  Constitution  is  the  most  perfect 
work  ever  struck  off  at  a  given  time  by  the  brain  and 
purpose  of  man." 

In  a  sense,  the  judicial  department  is  the  weakest  of 
the  three  into  which  American  government  is  divided. 
It  has  neither  the  purse  nor  the  sword.  It  has  no  ap- 
pointing power,  no  patronage  of  office,  and  yet  in  a 
broader  and  truer  sense  it  can  be  well  said  to  hold  its 
own  with  either  of  the  other  two. 

"  I  knew  a  very  wise  man,"  said  Andrew  Fletcher,  of 
Saltoun,  ^^  that  believed  that  if  a  man  were  permitted  to 
make  all  the  ballads,  he  need  not  care  who  should  make 
the  laws  of  a  ni^ion."  And,  in  a  sense,  it  is  true  that  a 
court  of  last  resort  can  say:  "Give  us  the  power  to  con- 
strue, to  define,  to  overturn  the  acts  of  the  legislative 
body  of  the  Nation,  and  it  need  not  concern  us  very 
much  what  acts  they  pass."  A  law  of  Congress  or  Gen- 
eral Assembly  means  what  the  court  construing  it  says  it 
means;  neither  more  nor  less.  If  the  court  say  it  is  valid, 
it  is  valid.  If  the  court  say  it  is  void,  it  isn't  worth  the 
waste  paper  that  it  is  written  upon.  And  in  all  legisla- 
tive experience  courts  are  to  be  reckoned  with,  for  their 
say  is  the  last. 

The  Constitution  was  created  by  the  great  convention 
that  met  in  Philadelphia  and  sat  behind  closed  doors  in 
1787-88.  The  fifty-five  men  from  the  twelve  States 
(Ehode  Island  refusing  to  participate),  and  there  were 
giants  in  those  days  —  Eandolpb,  Washington,  Mason, 
Wythe,  Madison,  Ellsworth,  Sherman,  Gerry,  Living- 
ston, Hamilton,  Dickinson,  the  Martins,  Pinckney,  the 
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Morrises,  Wilson  and  Franklin  —  constituted  a  galaxy  of 
brains,  talent,  patriotism  and  creative  capacity  that  has 
never  been  surpassed  in  the  history  of  the  world,  if  it  has 
been  equaled.  Jay,  Hamilton  and  Madison,  in  the  Fed- 
eralisty  constrned  and  supported  it  Webster,  Wirt,  Dex- 
ter, Pinkney  and  Hopkinson  argued  it  in  the  courts. 
Calhoun,  Webster,  Benton,  Clay  and  that  wonderful  co- 
terie of  distingnished  statesmen  that  adorned  the  halls 
of  Congress  when  the  century  was  yet  young,  debated^ 
discussed  and  legislated  concerning  it;  but,  after  all,  it 
was  John  Marshall,  more  than  any  man  that  ever  lived, 
that  made  it;  that  is,  told  what  it  meant 

The  Constitution  of  the  United  States,  notwithstand- 
ing all  the  claims  as  to  how  it  marches  on,  and  that  this 
government  is  institutional  rather  than  constitutional,  as 
it  left  the  pen  and  decree  of  John  Marshall  is  substan- 
tially the  constitution  of  this,  the  beginning  of  the  twen- 
tieth century.  The  first  ten  amendments,  in  the  nature 
of  a  bill  of  rights,  were  adopted  before  he  assumed  the 
bench,  and  so  nearly  after  the  adoption  of  the  Constitu- 
tion itself  that  they  can  fairly  be  said  to  be  parts  of  the 
original  Constitution.  The  eleventh  amendment  was  pro- 
posed as  the  result  of  the  decision  of  Chisholm  v.  Georgia, 
2  Dallas,  419,  and  ratified  by  January,  1798.  The  twelfth 
amendment,  providing  for  the  election  of  President  and 
Vice-President,  was  proposed  within  three  years  after  his 
accession  to  the  bench  and  ratified  inside  of  four  years. 
No  amendment  was  thereafter  sought  to  be  made  until 
the  conclusion  of  the  war  of  the  rebellion,  when  the 
thirteenth,  fourteenth,  and  fifteenth  amendments  were 
ratified  between  December,  1865,  and  March,  1870.  Of 
these  the  thirteenth,  abolishing  slavery,  was  simply  writ- 
ing in  words  what  had  been  theretofore  written  in  bayo- 
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nets  and  blood.  The  fourteenth  iGind  fifteenth,  with  pos- 
sible exceptions  for  the  protection  of  corporate  capital, 
are  largely  obsolete.  With  the  amendments  to  the  State 
Constitutions  of  the  Carolinas,  Mississippi  and  Louisiana, 
and  the  practical  abrogation  of  their  principal  parts  in 
a  great  portion  of  the  country,  acquiesced  in  by  Con- 
gress and  the  chief  executive  of  the  only  party  that  ever 
believed  in  their  enforcement,  they  may  be  well  said  to 
have  become,  in  principle  and  historically,  a  thing  of  the 
past. 

In  the  Slaughter-House  Cases  in  16  Wallace,  Mr.  Jus- 
tice Miller,  the  Ccenr  de  Leon  of  the  Supreme  Court  in 
these  later  years,  speaking  of  the  provisions  of  the  four- 
teenth amendment,  said,  at  page  81  of  16  Wallace: 

^^In  the  light  of  the  history  of  these  amendments,  and 
the  pervading  purpose  of  them,  which  we  have  already 
discussed,  it  is  not  difiScult  to  give  a  meaning  to  this 
clause.  The  existence  of  laws  in  the  States  where  the 
newly  emancipated  negroes  resided,  which  discriminated 
with  gross  injustice  and  hardship  against  them  as  a  class, 
was  the  evil  to  be  remedied  by  this  clause,  and  by  it 
such  laws  are  forbidden.  .  .  .  We  doubt  very  much 
whether  any  action  of  a  State,  not  directed  by  way  of 
discrimination  against  the  negroes  as  a  class,  or  on  ac- 
count of  their  race,  will  ever  be  held  to  come  within  the 
purview  of  this  provision.  It  is  so  clearly  a  provision 
for  tbat  race  and  that  emergency  that  a  strong  case 
would  be  necessary  for  its  application  to  any  other." 

Mr.  Justice  Matthews,  in  a  carefully  considered  opin- 
ion, speaking  for  that  court,  said  that  it  was  not  to  be 
construed  as  ^^  a  harbor  of  refuge  for  distressed  or  insolv- 
ent corporations."  While  the  views  of  Mr.  Justice  Miller 
have  not  turned  out  to  be  entirely  true,  and  resort  has 
Vou  11—19 


Digitized  by 


Google 


John  Marshall  Memorial.  290 

been  made  to  that  great  court  for  relief  by  others  than 
the  colored  race  under  the  fourteenth  amendment,  few 
and  far  between  have  been  the  cases  in  which  the  relief 
asked  for  has  been  granted,  and  it  is  practically  true 
that  the  Constitution  of  to-day  is  the  Constitution  as 
Marshall  left  it  in  1835. 

During  the  years  that  intervened  between  1801  and 
1885,  many  and  great  were  the  cases  that  came  before 
that  great  court  for  consideration.  It  is  not  possible, 
within  the  limits  of  a  paper  that  any  one  would  tolerate 
to  listen  to,  even  to  call  the  roll  of  the  great  cases  in 
which  the  Chief  Justice  rendered  the  opinion,  but  any 
paper  upon  this  subject  would  be  incomplete  that  did  not 
give  in  his  own  exact  phraseology  his  methods  of  arriv- 
ing at  the  conclusion  which  the  court  announced. 

The  feeling  between  Marshall  and  that  other  great 
Virginian,  Thomas  Jefferson,  was  not  specially  friendly, 
nor  were  the  relations  between  the  retiring  and  the  in- 
coming President  in  1801  any  more  cordial  or  pleasant. 
In  the  expiring  hours  of  the  Federalist  domination, 
Adams  had  nominated  a  number  of  officers  for  the  Dis- 
trict of  Columbia.  Their  nomination  bad  been  approved 
and  confirmed  by  the  Senate.  Marshall,  who,  although 
Chief  Justice,  continued  to  act  as  Secretary  of  State  until 
midnight  of  the  4th  of  March,  1801,  had  an  actual  per- 
sonal knowledge  of  these  transactions.  He  was  succeeded 
by  Mr.  Lincoln  at  midnight  of  March  4,  who  acted  as 
ad  interim  Secretary  of  State  until  Madison  was  con- 
firmed as  the  Secretary  of  State  for  Jefferson.  In  the 
closing  hours  of  Adams's  administration,  in  some  man- 
ner, these  commissions,  although  signed  and  the  great 
seal  attached,  had  not  been  actually  delivered,  and  after 
the  death  of  the  old  king  and  the  new  king  had  been  wel- 


Digitized  by 


Google 


291  Indiana— Address  of  William  A.  Keicham. 

corned  with  hosannas  of  praise,  the  parties  entitled  to 
these  oommissions  found  that  the  Secretary  of  State  would 
not  deliver  them,  and  an  application  was  made  in  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Marbury 
V,  Madison,  for  a  mandate  to  compel  the  Secretary  of  State 
to  deliver  the  muniments  of  title,  and  the  questions  pre- 
sented were: 

1.  Were  the  petitioners  entitled  to  their  commissions; 
and, 

2.  Was  the  act  of  Congress  conferring  upon  that  court, 
as  a  part  of  its  original  jurisdiction,  the  power  to  issue 
writs  of  mandate,  constitutional. 

The  facts  out  of  which  these  questions  arose  were  not 
new  to  the  Chief  Justice.  Although  he  had  been  nomi- 
nated, confirmed  and  commissioned  Chief  Justice,  he  con- 
tinued to  act  as  Secretary  of  State  up  to  the  last  moment 
of  Adams's  term  of  office,  and  must  have  known  of  the 
appointment,  commissioning  and  affixing  of  the  great  seal 
to  the  commissions  of  the  parties,  and  that  their  commis- 
sions were  withheld  by  his  successor. 

A  written  Constitution  was  unknown  theretofore.  It 
was  an  unheard-of  thing  that  a  court  should  hold  an  act 
of  Parliament  invalid  because  in  opposition  to  the  British 
Constitution,  and  for  the  first  time  in  the  Supreme  Court 
the  question  was  carefully  considered  as  to  the  power  and 
duty  of  a  court  to  stand  between  Congress  and  the  funda- 
mental law  of  the  land.  Now  that  is  not  a  matter  of 
infrequent  occurrence.  Then  it  was  novel  and  extraor- 
dinary.   •    .    . 

In  1810  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87,  came 
before  the  court  Georgia  had  made  disposition  of  cer- 
tain unappropriated  lands.  Subsequently  the  legislature, 
claiming  that  the  original  act  had  been  procured  by  fraud 
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and  corrnption,  had  repealed  the  law,  and  its  right  so  to 
do  under  the  constitutional  provision  forbidding  a  State 
to  impair  the  obligations  of  a  contract  and  the  power  of 
a  court  to  investigate  the  motives  of  legislators  was  pre- 
sented.   Upon  this  latter  question  the  Chief  Justice  said : 

'^  If  the  principle  be  conceded  that  an  act  of  the  su- 
preme sovereign  power  might  be  declared  null  by  a 
court  in  consequence  of  the  means  which  produced  it, 
still  would  there  be  much  difficulty  in  saying  to  what  ex- 
tent those  means  must  be  applied  to  produce  this  effect. 
Must  it  be  direct  corruption,  or  would  interest  or  undue 
influence  of  any  kind  be  sufficient  ?  Must  the  vitiating 
cause  operate  on  a  majority,  or  on  what  number  of  the 
members  ?  Would  the  act  be  null,  whatever  might  be 
the  wish  of  the  nation,  or  would  its  obligation  or  nullity 
depend  upon  the  public  sentiment? 

"  If  the  majority  of  the  legislature  be  corrupted,  it  may 
well  be  doubted  whether  it  be  within  the  province  of  the 
judiciary  to  control  their  conduct,  and  if  less  than  a  ma- 
jority act  from  impure  motives,  the  principle  by  which 
judicial  interference  would  be  regulated  is  not  clearly 
discerned.    .    .    . 

"  It  would  be  indecent  in  the  extreme,  upon  a  private 
contract  between  two  individuals,  to  enter  into  an  in- 
quiry respecting  the  corruption  of  the  sovereign  power  of 
a  State.  If  the  title  be  plainly  deduced  from  a  legislative 
act  which  the  legislature  might  constitutionally  pass,  if 
the  act  be  clothed  with  all  the  requisite  forms  of  a  law, 
a  court,  sitting  as  a  court  of  law,  cannot  sustain  a  suit 
brought  by  one  individual  against  another,  founded  on 
the  allegation  that  the  act  is  a  nullity,  in  consequence  of 
the  impure  motives  which  influenced  certain  members  of 
the  legislature  which  passed  the  law." 


Digitized  by 


Google 


298  Indiana — Address  of  William  A.  Ketcham. 

And  at  page  836 :  ^^  The  validity  of  this  rescinding  act, 
then,  might  well  be  doubted  were  Georgia  a  single  sov- 
ereign power.  But  Georgia  cannot  be  viewed  as  a  single, 
unconnected  sovereign  power,  on  whose  legislature  no 
other  restrictions  are  imposed  than  may  be  found  in  its 
own  Constitution.  She  is  a  part  of  a  large  empire;  she 
is  a  member  of  the  American  Union;  and  that  nation 
has  a  Constitution,  the  supremacy  of  which  all  acknowl- 
edge, and  which  imposes  limits  to  the  legislatures  of  the 
several  States,  which  none  can  claim  a  right  to  pass." 

In  1819  the  power  of  the  State  of  Maryland  to  tax  the 
branch  of  the  Bank  of  the  United  States  located  in  that 
State  came  up  for  decision  upon  writ  of  error  to  the  Su- 
preme Court  of  Maryland  in  the  case  of  M'Culloch  v. 
The  State  of  Maryland  et  al.y  4  Wheaton,  316,  in  which, 
among  other  things,  the  Chief  Justice  said,  at  page  400: 

'^  The  Constitution  of  our  country,  in  its  most  interest- 
ing and  vital  parts,  is  to  be  considered ;  the  conflicting 
powers  of  the  government  of  the  Union  and  of  its  mem- 
bers, as  marked  in  that  Constitution,  are  to  be  discussed, 
and  an  opinion  given  which  may  essentially  influence 
the  great  operations  of  the  government.  No  tribunal 
can  approach  such  a  question  without  a  deep  sense  of  its 
importance  and  of  the  awful  responsibility  involved  in 
its  decision.  But  it  must  be  decided  peacefully  or  remain 
a  source  of  hostile  legislation,  perhaps  of  hostility  of  a 
still  more  serious  nature;  and  if  it  is  to  be  so  decided,  by 
this  tribunal  alone  can  the  decision  be  made.  On  the 
Supreme  Court  of  the  United  States  has  the  Constitution 
of  our  country  devolved  this  important  duty." 

In  1824  the  question  of  the  power  of  the  States  to  con- 
trol navigation  was  presented  in  the  Supreme  Court  upon 
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a  writ  of  error  to  the  coart  of  New  York  in  Gibbons  v. 
Ogden,  9  Wheaton,  1. 

[After  an  extended  reference  to  Marshall's  opinion  in 
this  case  the  orator  proceeded:] 

Did  time  permit,  I  would  be  glad  to  give  extracts  from 
the  opinion  of  the  Chief  Justice  in  Sturges  v.  Crownin- 
shield,  4  Wheaton,  122,  where  the  power  of  the  State  to 
pass  a  bankrupt  law  was  decided,  and  Osborn  v.  United 
States  Bank,  9  Wheaton,  738,  where  it  was  held  that  the 
United  States  court  might  in  an  equity  suit,  by  injunc- 
tion, restrain  public  officers  of  a  State  from  destroying  a 
franchise  of  the  bank  under  a  void  law  of  the  State,  not- 
withstanding the  State  was  the  real  party  in  interest; 
from  Handly's  Lessee  v.  Anthony,  5  Wheaton,  374,  where 
the  jurisdiction  of  Virginia  and  Kentucky  over  the  Ohio 
river  was  settled;  Weston  v.  Charleston,  2  Peters,  449, 
where  it  was  held  that  neither  the  State  nor  any  political 
subdivision  of  it  might  levy  a  tax  upon  the  boods  of  the 
United  States;  Schooner  Exchange  v.  McFaddon  et  al.j  7 
Cranch,  116,  where  the  question  was  presented  of  the 
right  of  the  courts  of  this  country  to  interfere  with  a  pub- 
lic armed  vessel  of  a  foreign  nation  upon  the  claim  that 
the  vessel  belonged  to  them  and  their  title  had  been  im- 
properly divested;  Brown  et  al.  v.  Maryland,  12  Wheaton, 
419,  where  the  question  was  presented  of  the  right  of  a 
State  to  levy  a  tax  upon  importations  while  remaining  in 
the  original  packages;  Sexton  v.  Wheaton,  8  Wheaton, 
229,  where  the  relations  between  husband  and  wife  were 
considered  upon  the  charge  that  the  wife  had  participated 
in  the  fraud  upon  her  husband's  creditors;  Loughborough 
V.  Blake,  5  Wheaton,  317,  where  it  was  held  that  Con- 
gress had  plenary  power  to  levy  taxes  within  the  District 
of  Columbia;  Cherokee  Nation  v.  Georgia,  5  Peters,  1, 
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where  the  doors  of  the  United  States  courts  were  slammed 
in  the  face  of  the  Indian;  Craig  et  al.  v.  Missouri,  4  Pet- 
ers, 410,  where  it  was  held  that  certificates  contemplated 
to  be  circulated  as  money,  issued  by  Missouri,  were  un- 
constitutional; American  Insurance  Co.  v.  Canter,  1  Pet- 
ers, 511,  where  the  court  passed  upon  the  power  of  Con- 
gress to  legislate  in  the  Territory  of  Florida,  a  matter  of 
great  interest  at  the  present  moment  in  these  days  of  en- 
larged boundaries,  enlarged  responsibilities  and  embar- 
rassing complications;  Bank  of  the  United  States  v.  Plant- 
ers' Bank  of  Georgia,  9  Wheaton,  904,  where  the  court 
held  that  the  fact  that  a  State  was  the  owner  of  stock  in 
a  corporation  did  not  deprive  the  United  States  courts  of 
jurisdiction,  and  that  when  a  State  accepted  the  position 
of  a  stockholder  it  abdicated  its  sovereignty;  In  re  The 
Antelope,  10  Wheaton,  66,  where  the  courts  considered 
and  decided  the  morals  and  legal  and  international  status 
of  the  slave  trade;  Johnson  v.  Mcintosh,  8  Wheaton,  643, 
where  the  court  held  that  a  title  to  lands  derived  solely 
from  a  grant  made  by  an  Indian  tribe  could  not  be  rec- 
ognized by  the  courts  of  the  United  States;  Worcester  v. 
Georgia,  6  Peters,  515,  where  the  court  held  that  the  acts 
of  the  State  of  Georgia,  punishing  a  missionary  for  preach- 
ing to  the  Indians,  with  the  permission  of  the  President 
of  the  United  States  and  the  consent  of  the  Cherokee 
nation,  were  unconstitutional,  and  the  prisoner  was  or- 
dered discharged;  the  great  case  of  Dartmouth  College 
V.  Woodward,  4  Wheaton,  518,  cited,  perhaps,  more  fre- 
quently than  any  other  case  that  has  appeared  in  the  law 
books,  where  the  sacredness  of  the  rights  of  property 
devoted  to  eleemosynary  and  educational  purposes  was 
placed  beyond  the  limits  of  the  legislature  of  a  State;  but 
I  am  admonished  that  life  is  short,  although  this  paper  is 
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long,  and  I  feel  that,  while  your  charity  would  be  great, 
it  is  not  like  that  described  by  Paul,  in  that,  while  '^  it 
\suffers  long  and  is  kind,  it  never  faileth,"  and  I  must 
leave  those  cases,  household  words  to  every  lawyer,  to  the 
curiosity  of  those  who  have  a  desire  to  investigate  them. 

John  Marshall's  brain  and  pen  were  as  fertile  and  pro- 
ductive as  were  the  loins  of  his  father.  Taking  his  seat 
upon  the  bench  in  1801,  he  immediately  assumed  the 
reins  and  held  them  with  an  unfaltering  hand  until  by 
death  they  fell  from  his  nerveless  grasp.  During  the  six 
volumes  of  reports  following  his  accession  to  the  bench, 
from  1  to  7  Cranch,  from  1801  to  1811,  with  scarcely  an 
exception,  and  those  apparently  consisting  of  cases  where 
he  had  been  of  counsel  before  his  appointment,  or  his  re- 
lations were  such  that  he  ought  not  to  participate  in  the 
decision,  every  opinion  was  prepared  and  handed  down 
by  him. 

Upon  the  accession  of  Mr.  Justice  Story  to  the  Supreme 
Bench  in  1811,  a  new  order  seems  to  have  obtained; 
thenceforth  the  other  justices  participated  in  the  prepa- 
ration and  filing  of  separate  opinions,  but  the  great  con- 
stitutional questions  still  fell  to  the  Chief  Justice.  Story, 
with  his  wide  reading  and  great  learning  in  the  law,  not 
only  of  his  own  tongue  and  land,  but  of  other  lands  and 
tongues,  enforced  and  enriched  his  opinions  by  copious 
references  to  and  quotations  from  the  authorities,  but  the 
Chief  Justice  seldom  broke  the  current  of  his  opinion 
with  references  to  authorities;  an  occasional  reference  to 
Blackstone,  an  allusion  to  the  principle  established  in  a 
particular  case,  an  occasional  analysis  of  authorities  sup- 
posed to  be  adverse  to  or  in  support  of  the  principle  that 
his  own  great  court  was  announcing,  was  as  far  as  he 
seemed  to  think  it  was  necessary  to  go. 
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Law  books  were  then  rare,  reports  infrequent.  In 
these  later  days,  when  the  great  publishing  houses,  not 
to  speak  of  the  forty-five  States  of  the  Union,  are  grind- 
ing out  a  fresh  grist  of  new  reports  every  few  minutes; 
when  law  writers,  with  abundant  law  students  in  their 
offices  to  search  out  authorities  with  which  to  pad  a  new 
publication  on  the  law  of ;  when  a  goodly  por- 
tion of  a  lawyer's  time  is  spent  in  explaining  that  he 
will,  perforce,  endeavor  to  get  along  without  the  assist- 
ance of  the  invaluable  publication  that  is  urged  upon  him, 
the  average  practicing  lawyer  sighs  for  some  incendiary 
Mohammedan,  who  should  burn  up  all  the  law  books  — 
not  kill  all  the  lawyers  —  and  give  us  a  fresh  and  a  fair 
start  in  the  making  of  jurisprudence.  Oh,  for  the  halcyon 
days  of  John  Marshall,  when  a  legal  question  might  be 
argued  upon  principle  and  decided  upon  reason,  without 
reference  to  whether  the  Supreme  Court  of  Idaho,  or  of 
Florida,  has  given  an  opinion  upon  the  question ! 

The  literary  field  of  a  judge  is  somewhat  circumscribed. 
Flights  of  fancy  and  imagination ;  soaring  in  the  atmos- 
-phere  and  seeking  the  sun,  not  the  sunlight;  even  the 
delicate  exercise  and  play  of  humor,  except  in  rare  and 
occasional  instances,  constitute  fields  that  are  forbidden 
to  him  in  the  nature  of  things.  Who  would  tolerate  the 
spectacle  of  Judge  Dowling^  reading  an  opinion  from  the 
Supreme  Bench  at  its  semi-annual  open  session,  referring 
to  the  breaking  of  the  day  that 

"Night's  candles  are  burnt  out  and  jocund  day 
Stands  tiptoe  on  the  misty  mountain  tops." 

Or  of  Judge  Monks,*  after  attending  one  of  the  many 
functions  in  connection  with  the  dedication  of  the  Co- 

^  Judges  of  the  Supreme  Court  of  Indiana. 
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lumbia  Club,  excasing  the  quality  of  his  work  by  say- 
ing: 

"No  sleep  till  morn,  while  youth  and  pleasure  meet 
To  chase  the  glowing  hours  with  flying  feet" 

Or  of  Judge  Baker  ^  opening  a  dissenting  opinion  with 
the  expression: 

''Once  more  unto  the  breach,  dear  friends,  once  more." 

When  Mr.  Justice  Harlan,  or  some  other  learned 
justice,  shall  announce  from  his  high  court  the  constitu- 
tional limitations  and  the  powers  of  Congress  over  con- 
quered and  ceded  territory  in  the  Porto  Bican  cases, 
should  he  feel  moved  to  emphasize  and  illustrate  the  added 
power  and  territory  of  this  United  States  by  speaking  of 
it  as  a  nation  "  whose  morning  drumbeat,  following  the 
sun  and  keeping  company  with  the  hours,  circles  the  earth 
with  one  continuous  and  unbroken  strain  of  the  '  Star 
Spangled  Banner,' "  the  very  foundations  of  the  Capitol 
would  rock  and  sway  under  it,  and  the  listeners  would 
marvel  at  the  strange  and  extraordinary  spirit  that  had 
come  over  the  Supreme  Court  of  the  United  States  and 
wonder  if  it  were  worth  while  to  extend  the  territory 
and  increase  the  power  of  the  government  at  the  expense 
of  shocking  all  the  traditions  as  to  the  judiciary  and  its 
methods  of  clothing  its  ideas  with  language. 

The  qualities  of  thought  and  language  that  are  required 
from  a  judge  are  those  of  clearness,  lucidity,  logical 
arrangement,  force,  fairness  and  honesty,  and  ^^  whatso- 
ever is  more  than  these  cometh  of  evil."  While  this  is 
true,  and  while  it  is  also  true  that  Marshall  never  violated 
the  traditions  or  went  counter  to  the  recognized  literary 
limits  as  applied  to  the  courts,  his  language  was  so  chaste, 
so  clear,  so  appropriate,  so  convincing,  that  his  opinions 

1  Judge  of  the  Supreme  Ck>urt  of  Indiana. 
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have  all  the  charms  of  a  novel  and  his  diction  the  beauty 
of  a  poem.  They  were  made  for  a  purpose,  and  that  pur- 
pose was  fully  and  completely  carried  out  to  every  iota. 
Whether  his  views  should  have  obtained,  or  those  of  the 
two  Jeffersons,  Thomas  or  Davis,  ought  to  have  obtained 
(and  it  is  not  within  the  purview  of  this  paper  to  enter  into 
a  discussion  of  that  difference),  he  gave  his  views  with  a 
wealth  of  diction,  a  clearness  and  precision  of  statement, 
a  dignity  and  character  of  patriotism  that  embedded  them 
forever  in  the  history  of  jurisprudence  and  made  the 
Constitution  of  the  United  States  John  Marshall's  Con- 
stitution. And  generations  yet  unborn  will  bless  his 
name  and  thank  GkKl  for  his  work. 

A  dinner  was  given  by  the  State  Bar  Association  at 
the  Columbia  Club  in  the  evening,  at  which  Edwin  P. 
Hammond  presided,  where  responses  were  made  to  appro- 
priate sentiments  by  William  A.  Ketcham,  U.  Z.  Wiley, 
Newton  W.  Gilbert,  D.  W.  Simms,  Daniel  E.  Storms  and 
Robert  S.  Taylor." 

1  The  proceedings  of  the  State  Bar  Association  of  Indiana  at  its 
meeting  on  MarshaU  Day,  including  the  addresses,  and  the  senti- 
ments and  responses  at  the  dinner,  appear  at  length  in  the  Official 
Report  of  the  fifth  annual  meeting  of  the  Association,  lOOt 
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Marshall  Day  was  impressively  observed  in  the  State 
of  Illinois.  In  the  Appellate  Court  of  Illinois  on  Janu- 
ary 31, 1901  (this  being  the  last  day  of  the  court^s  session 
prior  to  Marshall  Day),  Stephen  S.  Gregory,  of  the  Chi- 
cago bar,  in  the  presence  of  a  large  audience  and  at  the 
Request  of  the  Associated  Committees  of  Illinois,  moved 
the  court,  in  fitting  terms,  to  adjourn  its  session  over 
Marshall  Day,  which  the  court  did,  the  response  being 
made  by  Mr.  Presiding  Justice  Francis  Adams. 

Similar  proceedings  were  had  in  the  Branch  Appellate 
Court  of  Illinois,  First  District,  on  February  1, 1901,  the 
motion  being  made  by  Robert  Mather  of  Chicago  and  the 
response  being  made  by  Mr.  Presiding  Justice  Shepard. 
A  similar  motion  was  also  made  in  the  United  States  Cir- 
cuit Court  of  Appeals  by  John  N.  Jewett,  of  the  Chicago 
bar,  the  response  being  given  by  Circuit  Judge  Woods.  A 
similar  motion  was  made  in  the  United  States  Circuit  and 
District  Courts  for  the  Northern  District  of  Illinois  by 
Charles  K.  Offleld,  the  response  being  made  on  behalf  of 
the  court  by  Judges  Seaman  and  Kohlsaat. 

A  similar  motion  was  made  by  Merritt  Starr  in  the 
Superior  Court  of  Cook  County  on  February  2,  1901,  the 
response  being  given  on  behalf  of  the  court  by  Judge 

1  The  proceedings  in  IlliDois  were  published  by  the  Associated  Com- 
mittees of  that  State  in  a  quarto  volume  of  one  hundred  and  ninety- 
four  pages,  in  which  the  proceedings  in  the  several  courts  and  at  the 
banquet,  together  with  the  addresses  and  responses,  are  given  in  full 
including  the  proceedings  before  the  Supreme  Court  of  lUinoia 
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Gary.  A  like  motion  was  made  in  the  Circuit  Court  of 
Cook  County  by  Simeon  P.  Shope,  the  response  on  behalf 
of  the  court  being  made  by  Chief  Justice  Smith.  A  sim- 
ilar motion  was  made  by  William  S.  Forrest  in  the  Crim- 
inal Courts  of  Cook  County,  the  response  on  behalf  of  the 
court  being  made  by  Judge  Tuley.  A  similar  motion  was 
made  in  the  County  Court  of  Cook  County  by  James  B. 
Brad  well,  the  response  on  behalf  of  the  court  being  given 
by  Judge  Carter.  A  like  motion  was  made  by  Mary  M. 
Bartelme  in  the  Probate  Court  of  Cook  County,  the  re- 
sponse being  made  by  Judge  Cutting.  ' 

Celebration  at  Chicago. 

The  principal  celebration  in  Chicago  was  held  at  the 
Auditorium  Theatre. 

The  proceedings  were  opened  by  Adolph  Moses,  Chair- 
man of  the  Associated  Committees  of  Illinois,  in  the  pres- 
ence of  an  audience  of  over  three  thousand  persons.  After 
appropriate  music  and  an  invocation  by  Bishop  Samuel 
Fallows,  Mr.  Moses  spoke  as  follows: 

Address  of  Adolph  Moses. 

In  my  capacity  as  chairman  of  the  Associated  Com- 
mittees of  Illinois,  representing  the  Illinois  State  Bar 
Association,  the  Chicago  Bar  Association  and  other  bod- 
ies of  the  bar,  I  declare  the  centennial  exercises  of  John 
Marshall  Day  oflScially  opened.  One  hundred  years  ago, 
on  the  4th  of  February,  1801,  at  the  close  of  the  admin- 
istration of  President  John  Adams  in  the  city  of  Wash- 
ington, John  Marshall  of  Virginia  took  the  oath  of  office 
as  fourth  Chief  Justice  of  the  United  States,  as  shown  by 
copy  of  the  official  record,  printed  on  the  program  of  the 
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day.  The  centennial  of  John  MarshaU's  assamption  of 
this  high  office  is  now  undergoing  its  celebration  in  all 
parts  of  oar  common  country. 

On  July  7, 1899,  before  the  assembled  State  Bar  Asso- 
ciation of  Illinois,  sitting  at  Chicago,  the  following  state- 
ment was  foreshadowed :  "  The  celebration  of  this  day  by 
the  bench  and  bar  of  the  United  States  will  bring  together 
the  greatest  assemblage  of  lawyers  and  judges  which  the 
world  has  ever  witnessed,  and  the  dedication  of  the  day 
will  mark  an  event  unexampled  in  the  history  of  English- 
speaking  lawyers  and  judges."  I  am  gratified  to  be  able 
to  state  to  this  magnificent  audience,  and  to  the  larger 
audience  of  the  nation,  that  this  prophecy  has  been  rea- 
sonably fulfilled.  On  this  historic  and  most  unique  day 
the  uncommon  fact  must  be  recorded  that  judicial  busi- 
ness has  been  practically  suspended  in  all  the  courts  of 
the  Nation  and  of  the  States  and  Territories,  including 
the  District  of  Columbia.  As  the  result  of  an  unofficial 
and  purely  voluntary  movement  of  the  American  Bench 
and  Bar,  aided  by  the  universities,  law  schools,  public 
schools  and  a  large  number  of  people,  the  exalted  position 
of  Chief  Justice  of  the  United  States  has  been  brought 
prominently  before  the  eyes  of  the  people  in  the  person- 
ality of  that  great  constitutional  seer,  John  Marshall. 
Let  it  also  be  recorded  at  this  time  that  the  solidarity  of 
the  American  bench  and  bar  has  for  the  first  time  been 
accomplished  in  this  great  purpose,  and  the  cause  of  edu- 
cation and  enlightened  patriotism  has  been  greatly  aided. 

This  was  and  is  the  sole  object  of  John  Marshall  Day, 
which  at  the  beginning  of  the  twentieth  century  empha- 
sizes the  resolve  of  the  American  people  that  popular 
government  shall  find  its  greatest  triumph  in  the  prin- 
ciples of  enlightenment  and    justice.     American    law 
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and  order,  constitutionally  expressed,  must  remain  tri- 
umphant in  the  twentieth  century;  it  will  so  remain 
when  safely  anchored  in  the  great  constitutional  an- 
nouncements of  Marshall,  which  gave  strength  to  the 
nation  without  detracting  in  the  least  from  the  powers 
of  the  States  when  exercised  in  their  proper  sphere.  Let 
us  on  this  day  be  rededicated  to  constitutional  liberty  of 
the  true  American  mold  and  the  educational  purpose  of 
John  Marshall  Day  will  have  been  grandly  accomplished. 
I  have  the  great  pleasure  to  introduce  to  the  audience 
as  its  chairman  the  honorable  President  of  the  Chicago 
Bar  Association,  John  S.  Miller,  who  will  now  take  charge 
of  the  meeting,  which  will  enjoy  the  distinguished  honor 
of  listening  to  a  centennial  oration  by  one  of  the  Senators 
of  the  United  States,  representing  the  ancient  and  en- 
lightened Commonwealth  of  Massachusetts,  whose  son. 
President  John  Adams,  gave  to  the  American  people  its 
greatest  Chief  Justice,  John  Marshall  of  Virginia.  It  is 
an  inspiring  theme  and  will  receive  ample  treatment  at 
the  hands  of  our  chosen  orator,  for  whose  presence  on 
this  platform  the  Associated  Committees  tender  to  him 
their  profoundest  thanks. 

Letters  were  read  from  various  descendants  of  Chief 
Justice  Marshall,  after  which  John  8.  Miller,  President  of 
the  Chicago  Bar  Association,  introduced  the  orator  of  the 
day,  Henry  Cabot  Lodge  of  Massachusetts. 

AddroM  of  Henry  Cabot  Iiodge. 

One  hundred  years  ago  to-day  John  Marshall  was  duly 
sworn  in  and  took  his  place  upon  the  bench  of  the  Su- 
preme Court  as  Chief  Justice  of  the  United  States.  There 
seems  to  have  been  no  ceremony,  no  parade,  no  pomp  of 
any  kind  about  the  doing  of  it.    The  record  of  the  Su- 


Digitized  by 


Google 


John  Marshall  Memorial.  304 

preme  Court  tells  U3  in  dry,  official  words  that  on  February 
4,  1801,  the  great  Virginian  lawyer  assumed  the  highest 
judicial  office  Ia  the  country.  That  is  all.  The  fact  itself 
dropped  so  quickly  into  the  babbling  current  of  daily 
events  that  the  parting  of  the  waters  was  quite  unheard. 
Yet  the  circles  which  this  noiseless  deed  then  made  in 
the  stream  of  Time  have  gone  on  widening  with  growing 
force  until  to-day  all  over  this  broad  land,  everywhere 
among  this  mighty  nation  of  nearly  eighty  millions,  the 
members  of  a  great  profession,  the  teachers  and  students 
of  universities,  the  President,  the  Congress  and  the  courts^ 
have  gathered  to  commemorate  fittingly  the  official  action 
so  quietly  performed  a  century  ago.  Here,  then,  it  is  very 
plain  was  a  great  man,  one  worthy  of  much  thought  and 
consideration.  Is  there,  indeed,  any  subject  better  worth 
thought  and  consideration  than  a  real  man,  so  great  that 
he  not  only  affected  his  own  time  profoundly,  but  has 
projected  his  influence  through  the  century,  and  holds 
still  in  a  firm  grasp  the  mind  and  the  imagination  of 
posterity  ?  I  am  sure  that  by  thoughtful  men  this  ques- 
tion can  be  answered  only  in  the  affirmative. 

As  I  have  reflected  upon  that  event,  so  briefly  men- 
tioned in  the  routine  of  the  Supreme  Court  record  for  the 
year  1801,  there  is  one  thought  which  has  prevailed  in 
my  mind  above  all  others.  When  Marshall  took  the  oath 
as  Chief  Justice  he  was  Secretary  of  State,  and  for  a  month 
he  continued  to  hold  both  offices,  and  to  wield  very  vig- 
orously the  powers  of  the  State  Department.  Perhaps 
this  may  not  strike  other  minds  as  of  much  importance. 
To  me  it  seems  full  of  significance.  The  fact  that  hold- 
ing two  such  offices  at  the  same  time  is  repugnant  to  our 
present  ideas  of  propriety  is  in  itself  worth  a  moment's 
consideration,  although  it  does  not  contain  the  deeper 
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meaning  which  is  to  be  f onnd  in  this  incident.  It  is  quite 
trae  that  to-day  no  President  would  think  of  permitting 
the  Chief  Justice  to  be  a  member  of  his  cabinet  for  an  hour, 
and  no  Chief  Justice  would  allow  himself  to  occupy  such 
a  position  for  an  instant  Should  such  a  thing  occur,  the 
storm  of  adverse  criticism  which  would  beat  upon  both 
the  President  and  Chief  Justice  can  be  readily  imagined. 
The  spectacle  of  a  Chief  Justice  acting  as  the  chief  of  a 
party  cabinet  and  in  the  spirit  of  party  politics  would  now 
horrify  every  one.  Then  it  horrified  nobody.  In  1801  we 
were  still  very  near  to  England  in  manners  and  in  habits 
of  thought.  We  had  as  yet  no  administrative  traditions  of 
our  own.  Pluralists  were  not  uncommon  in  English  min- 
istries; great  judicial  officers  had  often  served  as  ministers 
of  the  crown;  to  this  day  the  highest  judicial  officer  in 
Great  Britain  is  a  member  of  the  cabinet,  his  place  is 
purely  political  in  tenure,  and  he  rises  and  falls  with  his 
party.  The  English  practice  of  having  the  chief  law 
officer  a  member  of  the  government  we  have  wisely 
retained  in  our  Attorney-General,  but  with  equal  wisdom 
we  have  discarded  entirely  their  custom  of  having  judicial 
officers  in  high  political  place.  A  United  States  judge 
to-day  can  hold  no  other  office,  and  when  he  ascends  to 
the  bench  the  door  of  political  preferment  closes  behind 
him.  All  this  practice  is  deeply  fixed  and  rooted  now, 
but  it  was  not  so  in  1801. 

This  is  not  said  with  any  view  of  defending  Marshall. 
John  Adams  and  the  Chief  Justice,  who  remained  in  his 
cabinet  helping  him  to  fill  with  tried  Federalists  every 
vacant  or  newly  created  office,  were  not  only  high- 
minded  and  honorable  men,  but  absolutely  void  of  of- 
fense in  this  particular.  The  system  under  which  they 
acted  is  not  so  good  as  the  one  we  have  since  developed, 
Vol.  11—20 
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that  is  all.  To  accuse  them  of  wrongdoing  wonld  be  as 
absurd  as  the  educated  ignorance  which,  parrot-like,  re- 
peats the  conventional  cant  of  its  own  circle  about  the 
decline  in  the  character  and  standard  of  our  public  life 
at  Washington.  If,  for  example,  we  are  to  believe  the 
Maclay  Diary,  the  first  Senate  of  the  United  States  was 
corrupt  and  decadent  to  the  last  degree;  the  fruit  of  the 
Constitution  was  rotten  before  it  was  ripe.  But  poster- 
ity knows  that  the  first  Senate  was  upright  and  honor- 
able, composed  of  able  men  doing  their  best,  and  their 
best,  although  very  good,  was  doubtless  imperfect,  to 
solve  in  hard  conflict  the  difficult  problems  of  their  day. 
If  Maclay  was  right  in  picturing  the  first  Senate  as  bad, 
and  the  professional  fault-finder  of  the  moment  is  also 
right  in  his  proposition,  that  all  public  men  have  declined 
in  cliaracter,  then  we  are  met  with  the  startling  contra- 
diction that  our  government  still  exists.  The  trouble  is 
that  the  contemporary  who  can  only  censure  is  as  un- 
trustworthy as  Bache  in  his  opinion  of  Washington,  or 
as  Greeley  and  many  others  were  in  their  estimate  of 
Lincoln.  The  superior  person  who  leads  a  life  of  inaction 
and  criticism  judges  the  present  by  prejudice,  and  con- 
trasts it  with  a  past  that  never  existed.  From  the  past,  of 
which  he  is  ignorant,  he  eliminates  all  that  is  bad,  and 
from  the  present,  which  he  does  not  understand,  he  ex- 
cludes all  that  is  good.  It  is  not  to  be  wondered  at  that 
a  dark  cloud  of  pessimism  broods  over  his  mental  land- 
scape, or  that  he  is  himself  a  singularly  useless  peraon.  lu 
the  easy  blame  which  such  a  critic,  arguing  in  his  usual 
fashion,  could  throw  upon  John  Marshall  for  holding 
political  office  after  he  became  Chief  Justice,  there  has 
seemed  to  me  an  interesting  lesson,  so  interesting  that  it 
has  led  me  into  this  long  digressioa 
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The  real  meaning  of  this  holding  two  ofl9ces  is  far  dif- 
ferent. For  a  month  Marshall  was  head  of  the  cabinet 
and  head  of  the  judiciary.  He  was  at  once  statesman 
and  judge,  and  although  he  laid  down  the  statesman's 
place  on  the  4th  of  March,  1801,  he  retained  the  char- 
acter to  the  end  of  his  life,  and  never  ceased  to  be  a 
statesman  while  he  built  up  that  great  reputation  which 
in  its  breadth  and  variety  surpasses,  as  I  believe,  that  of 
any  judge  or  jurist  in  the  splendid  legal  annals  of  the 
English-speaking  people. 

Many  men,  far  abler  and  more  fit  for  the  task  than  I, 
will  to-day  depict  eloquently  to  the  American  people  the 
work  and  the  genius  of  Marshall  as  lawyer  and  judge. 
Upon  that  inviting  field  I  shall  not  enter.  I  shall  con- 
fine myself  to  the  simpler  and  humbler  task  of  trying  to 
show  how  great  Marshall  was,  and  how  potent  his  in- 
fluence has  been  as  a  statesman,  a  side  of  his  character 
which,  unless  my  reading  has  much  misled  me,  has  been 
hitherto  neglected,  if  not  overlooked,  by  eyes  dazzled 
with  the  brilliancy  of  his  achievements  and  fame  as  a 
lawyer. 

But  to  understand  what  he  was  we  must,  as  usual, 
start  with  an  inquiry.  How  had  he  been  trained,  and 
what  were  the  qualities  which  enabled  him  to  play  in  our 
history  these  two  great  parts  as  jurist  and  statesman  ? 
He  was  born  one  of  that  small  body  of  people  who  com- 
posed the  landowning,  slaveholding  aristocracy  of  Vir- 
ginia at  the  close  of  the  eighteenth  century,  and  which 
at  that  time  produced,  perhaps,  a  larger  amount  of  abil- 
ity in  the  fields  of  war,  law  and  statecraft  than  any  body 
of  equal  numbers  in  modem  times  and  within  a  similar 
period.  He  came  of  good  stock.  His  mother  was  a  Miss 
Keith,  whose  father  was  cousin-german  to  the  last  Earl 
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Marischal  of  Scotland,  and  to  Frederick's  great  Field 
Marshal.  His  father,  whose  people  appear  to  have  come 
originally  from  Wales,  was  a  remarkable  man.  Planter 
and  pioneer,  surveyor  and  frontiersman,  he  was  a  soldier 
in  the  old  French  war  and  commanded  a  Virginia  regi- 
ment in  the  war  of  the  Eevolution,  in  which  three  of  his 
sons  also  took  part.  A  man  of  action  and  of  the  open 
air,  he  nevertheless,  despite  a  narrow  fortune,  had  in  his 
remote  home  in  Fauquier  county  a  good  library,  and,  what 
was  still  better,  a  love  for  books  and  literature.  He  had 
fifteen  children  and  educated  them  himself,  until  he 
brought  to  his  home  a  Scotch  clergyman  named  Thomp- 
son, the  pastor  of  the  village.  In  this  way  the  oldest 
son  John  studied,  developing  a  great  love  for  books  and 
for  poetry,  while  he  grew  hardy  and  strong  in  the  out- 
door life  and  with  the  rough  field  sports  of  a  new  coun- 
try. This  lasted  until  he  was  fourteen.  Then  he  went 
to  Westmoreland  county,  studied  with  the  Keverend  Mr. 
Campbell,  came  home  to  study  again  with  Mr.  Thomp- 
son, went  as  far  as  Horace  and  Livy  in  his  classics,  then 
began  to  mingle  Coke  and  Elackstone  with  his  literature^ 
and  finally,  following  his  natural  bent,  turned  entirely 
to  the  law.  So  engaged,  the  Eevolution  found  him. 
More  and  more  as  the  noise  of  impending  strife  grew 
louder  he  turned  from  his  books  to  drill  his  company  of 
militiamen.  The  storm  broke,  and  Lieutenant  MarshaU, 
with  his  company  of  riflemen  in  hunting  shirts,  was  at 
the  first  fight,  when  Lord  Dunmore  was  defeated  and 
driven  back  to  Norfolk.  He  joined  the  Continental 
Army  with  his  company,  was  at  Brandywine  and  Ger- 
mantown,  wintered  at  Valley  Forge,  rose  to  be  a  Cap- 
tain, was  brave,  popular  and  deemed  to  be  so  fair  minded 
that  he  was  a  usual  arbiter  in  all  disputes.    The  next 
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sammer  he  was  at  Monmouth  when  Washington  drove 
the  British  finally  back  into  Kew  York;  later  he  shared 
in  the  assault  on  Stony  Point  and  in  the  brilliant  enter- 
prise of  Paulus  Hook. 

The  enlistment  term  of  the  men  in  Marshall's  part  of 
the  Virginian  line  soon  after  expired,  and  he  went  home 
to  stay  until  the  State  raised  fresh  troops.  While  he 
waited  he  attended  the  lectures  on  law  of  Chancellor 
Wythe,  and  got  a  license  to  practice.  Then,  weary  of 
inaction,  he  set  out  alone  and  on  foot  to  rejoin  the  army  as 
a  volunteer.  Back  he  came  again  when  his  native  State 
was  invaded  by  Leslie  in  1780,  and  fought  under  Greene 
and  Steuben.  He  was  out  again  to  fight  Arnold,  and 
when  the  seller  of  West  Point  had  been  repulsed,  Mar- 
shall, still  without  men  to  command,  resigned  his  com- 
mission in  1781.  The  war,  however,  was  then  practically 
over,  and  he  had  fought  all  through  it. 

Now  he  went  to  the  bar  and  began  to  practice  in 
earnest  He  met  with  immediate  success  and  rose  with 
astonishing  rapidity.  Before  he  was  thirty  he  was  an 
acknowledged  leader  at  a  bar  of  remarkable  ability. 
With  professional  work  was  also  mingled  much  service 
in  the  General  Assembly,  to  which  he  was  frequently 
elected,  often  greatly  against  his  own  wishes.  But  pres> 
ently  came  the  convention  to  consider  the  Constitution 
just  framed  at  Philadelphia,  and  to  this  Marshall  desired 
and  decided  to  go.  Virginia  was  not  friendly  to  the  new 
scheme;  his  own  county  was  strongly  against  it.  He  was 
told  that  if  he  would  promise  to  oppose  the  Constitution 
his  return  would  not  be  contested.  He  replied  that  he 
wished  to  go  in  order  to  support  ratification,  ran,  and 
was  elected  after  a  sharp  contest  in  a  hostile  electorate 
by  sheer  force  of  his  personal  strength  and  popularity. 
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In  the  convention  he  played  a  great  part.  He  measured 
swords  successfully  with  Patrick  Henry,  and  if  he  had 
not  the  glowing  eloquence  of  the  elder  man  there  was 
none  stronger  than  be  in  reasoning,  more  unanswerable, 
more  convincing.  He  was  one  of  the  determined  leaders 
who  finally  wrung  an  unwilling  majority  of  ten  votes 
from  an  unfriendly  convention  in  favor  of  the  Constitu- 
tion. 

Back  he  went  to  his  courts  and  his  cases.  He  bad  gone 
to  the  convention,  not  for  political  preferment,  but  to  get 
the  Constitution  ratified,  and  the  victory  was  all  he 
wanted.  Still  he  could  not  escape  service  in  the  Assem- 
bly, and  as  Washington's  administration  developed  its 
policies,  and  Virginia,  under  the  delicate  manipulation 
of  Jefferson,  turned  more  and  more  against  her  great 
President,  Marshall  fought  the  battles  of  his  old  chief  in 
the  legislature,  and  on  one  occasion,  at  least,  carried  a 
vote  of  confidence  in  the  National  Government.  Thus 
without  thought  and  in  his  own  despite  he  became  con- 
spicuous beyond  the  borders  of  Virginia.  Public  men  in 
other  States  began  to  look  with  interest  and  admiration  1 
at  the  lawyer  already  distinguished  at  the  bar  who  with 
perfect  courage  and  great  intellectual  power  was  fight- 
ing the  battle  of  Washington  in  an  anti-Federalist  com- 
munity; a  man  who  did  not  fear  to  defend  in  Virginia 
the  Jay  treaty  in  the  darkest  hour  of  its  unpopularity. 
Marshall  himself  in  one  of  his  rare  letters  speaks  of  the 
warm  manner  in  which  the  leading  New  England  Feder- 
alists received  him  in  Philadelphia,  filled  with  wonder 
that  a  man  so  sound  in  opinion  should  exist  in  Virginia. 

With  a  political  reputation  growing  and  expanding  so 
fast,  it  was  only  a  question  of  time  when  he  would  be 
called  to  do  national  work.    Washington  desired  that  he 
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sheold  accept  the  mission  to  France,  but  he  declined. 
Later  the  same  offer  came  from  President  Adams,  and 
this  time  the  circumstances  were  such  that  Marshall  felt 
it  to  be  his  duty  to  accept.  Our  relations  with  France 
had  gone  from  bad  to  worse.  The  French  government 
had  treated  us  as  if  we  were  little  else  than  a  vassal  state. 
They  had  seized  our  ships  and  spared  us  no  insult.  The 
spirit  of  the  country  was  rising,  and  the  dominant  Feder- 
alists, if  not  eager,  were  certainly  not  averse  to  a  war 
with  the  revolutionary  government  at  Paris,  with  which 
their  political  opponents  sympathized  and  which  seemed 
to  them  representative  of  those  forces  of  anarchy  and 
disorder  which  it  was  their  own  special  mission  on  earth 
to  combat.  Mr.  Adams,  however,  feeling  profoundly,  as 
Washington  had  felt  in  the  case  of  England,  the  peril  of 
war  to  our  new  government,  was  determined  to  exhaust 
every  effort  to  preserve  peace  with  our  former  ally,  al- 
though the  France  of  the  revolution  was  as  distasteful  to 
him  as  to  any  of  the  Federalist  leaders.  With  this  pur- 
pose in  view  he  joined  John  Marshall  and  Elbridge  Gerry 
with  Charles  Gotesworth  Pinckney,  who  had  been  re- 
fused recognition  as  Minister,  in  a  special  mission  of 
peace  to  settle  the  differences  between  the  two  countries. 
This  was  the  duty  which  Marshall  felt  he  could  not  re- 
fuse, and  he  accordingly  sailed  from  Philadelphia  for 
Amsterdam  on  the  17th  of  July,  1797. 

Into  the  history  of  that  famous  mission  it  is  not  neces- 
sary to  enter.  The  course  of  the  Directory  and  of  Tal- 
leyrand was  in  all  ways  characteristic  of  one  of  the  most 
corrupt  governments  of  modern  times.  Our  envoys  were 
flouted,  refused  recognition  or  reception,  and  were  in- 
formed by  base  but  accurate  agents  that  their  only  way 
to  obtain  their  object  was  to  bribe,  first,  Talleyrand,  then 
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the  Directory,  and  tbeiv  France  herself.  The  American 
envoys,  like  honest  men,  rejected  all  these  advances  abso- 
lutely and  with  ill-concealed  disgust.  The  American  case, 
stated  in  an  argument  of  consummate  ability,  drawn  by 
John  Marshall,  was  also  laid  before  Talleyrand.  But 
that  eminent  person  was  not  interested  in  arguments. 
What  he  wanted  was  money.  Pinckney  and  Marshall 
saw  this  clearly  enough,  and,  securing  their  passports, 
not  without  incurring  plenty  of  fresh  insults,  took  their 
departure.  Gerry,  deluded  and  hoodwinked  by  Talley- 
rand, remained,  and  when  a  new  commission  was  sent 
peace  was  made,  not  because  Gerry  stayed  or  because 
John  Adams  broke  with  his  party  in  renewing  his  efforts 
for  peaceful  settlement,  but  because  hostilities  had  be- 
gun, and  Truxton's  guns  and  shattered  French  frigates 
had  taught  France  that  if  we  would  not  bribe  we  could  at 
least  fight.  When  Marshall  returned  to  the  United  States 
he  found  events  had  moved  rapidly  toward  the  fighting 
stage.  The  letters  inviting  our  envoys  to  bribery  and  cor- 
ruption as  well  as  to  humiliation  had  been  published,  and 
the  country  was  filled  with  righteous  wrath.  Marshall  was 
received  with  acclaim  as  loud  as  it  was  deserved,  and  it 
was  at  a  banquet  in  his  honor  that  the  words  attributed 
to  Pinckney  were  given  as  a  toast :  '^  Millions  for  defense, 
but  not  one  cent  for  tribute."  This  was  the  sentiment 
of  the  country,  and  it  portended  a  severe  reaction  against 
the  party  of  France  so  ably  led  by  Jefferson. 

Into  that  party  struggle  Marshall  had  no  intention  of 
entering.  He  had  performed  well  and  fearlessly  a  duty 
which  he  had  not  sought,  and  his  one  wish  now  was  to  go 
back  to  his  office  and  his  clients  and  to  the  profession 
which  he  loved.  But  it  was  not  to  be.  President  Adams 
offered  him  a  seat  on  the  Supreme  Court  bench,  which  he 
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declined,  but  refusal  was  not  so  easy  when  he  was  sum- 
moned to  Mount  Yernon  and  urged  to  stand  for  Congress. 
The  course  of  Jefferson  and  the  anti-Federalists  with  their 
French  sympathies  had  alarmed  Washington  profoundly. 
He  felt  that  in  order  to  sustain  the  government  the  Fed- 
eralist party  must  be  supported.  He  had  led  that  party 
in  his  last  years  of  office,  and  he  was  so  impressed  by  the 
political  perils  of  the  time  and  by  the  growing  power  of 
foreign  influence  that  he  could  not  remain  inactive  now. 
So  Marshall  listened  to  the  voice  which  seldom  spoke  in  i 
vain  to  any  American  a  century  ago,  and  much  against  1 
his  will  became  a  candidate  for  Congress.  His  honest*^ 
and  manly  stand  in  Paris  and  the  honor  and  applause  he 
had  gained  at  home,  however,  could  not  save  him  from 
the  attacks  of  Jefferson  and  his  followers.  They  opposed 
him  strenuously,  crying  out  against  him  as  a  monarchist, 
which  was  the  Jeffersonian  language  for  any  man  who 
liked  a  strong  central  government  or  who  believed  that 
the  United  States  was  a  nation  and  not  an  alliance  of 
petty  republics.  The  contest  was  heated  and  the  majority 
small,  but  Marshall  won,  and  aided  by  his  personal  pop- 
ularity carried  the  Richmond  district,  a  very  considerable 
feat. 

The  Congress  to  which  he  was  chosen  was  a  memora- 
ble one.  The  Federalist  party,  by  sheer  force  of  ability, 
not  only  in  the  Executive  but  in  both  branches  of  Con- 
fess, had  established  the  new  government,  organized  its 
machinery  and  founded  its  policies.  It  was  a  vitally  nec- 
essary work,  but  the  men  who  had  wrought  it  had  not 
only  incurred  the  usual  hostility  which  always  meets 
those  who  are  doers  of  deeds,  but  they  also  had  the  addi- 
tional unpopularity  which  was  due  to  their  superior  abil- 
ities and  their  uncompromising  and  often  overbearing 
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methods.  They  had  carried  their  measures  with  difficulty, 
for  they  were  usually  in  a  minority  in  Congress,  and  this 
condition  had  been  a  useful  check  upon  them.  Now, 
however,  the  attempt  of  France  to  bribe  our  envoys  had 
produced  a  just  revulsion  of  feeling  against  the  party  of 
Jefferson,  which  had  made  extravagant  admiration  of 
France  a  test  of  American  patriotism,  and  in  the  true  colo- 
nial spirit  had  forced  our  politics  to  turn  upon  the  affairs 
of  Europe.  The  Federalists  carried  the  election  triumph- 
antly and  found  themselves  with  a  majority  such  as  they 
had  never  known.  Successful  and  effective  under  diffi- 
cult and  adverse  conditions,  power  turned  their  heads, 
and  their  overbearing  and  arrogant  tendencies  asserted 
themselves.  Their  victory  became  the  precursor  of  their 
ruin. 

John  Marshall,  living  in  a  hostile  atmosphere,  a  Feder- 
alist in  Virginia,  was  a  party  man  of  the  hard  fibre  which 
is  found  under  such  circumstances,  but  he  also  had  learned 
in  the  same  school  to  gauge  public  opinion  and  the  possi- 
bilities of  action  far  better  than  the  men  of  the  North, 
accustomed  to  Federalist  supremacy.  Extreme  men  from 
New  England  thought  him  over-njoderate,  if  not  waver- 
ing, because  he  voted  against  those  natural  but  most  inju- 
dicious measures,  the  Alien  and  Sedition  Acts.  In  doing 
so  Marshall  was  neither  timid  nor  wavering,  but  simply 
wise,  as  the  events  of  the  next  four  years  were  to  show. 
And  if  his  critics  could  have  looked  afar  into  the  future 
they  would  have  seen  the  Virginian  Federalist,  whose 
beliefs  were  founded  upon  a  rock,  alone  and  in  the  midst 
of  enemies  upholding  and  extending  the  principles  they 
loved,  when  many  of  their  own  party  had  deserted  or 
fallen  by  the  wayside,  after  their  party  organization  had 
disappeared,  and  even  when  their  great  party  name  had 
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passed  oat  of  existence  and  was  heard  only  as  a  by- word 
and  a  reproach. 

But  whether  thought  too  moderate  in  his  views  or  not, 
John  Marshall  went  to  the  front  as  a  leader  of  his  party 
and  as  a  leader  of  the  House.  He  shrank  from  no  con- 
flict, and  upheld  the  fundamental  principles  of  his  party 
in  a  manner  of  which  few  men  were  capable.  The  con- 
spicuous triumph  of  his  Congressional  career,  and  time 
forbids  the  mention  of  any  other,  was  his  argument  in  the 
Jonathan  Bobbins  case.  Thomas  Nash,  alias  Jonathan 
Bobbins,  taking  part  in  a  mutiny,  had  committed  a  mur- 
der on  a  British  frigate,  escaped,  been  captured  in  this 
country,  and  then  resisted  extradition  on  the  ground  that 
he  was  an  American  who  had  been  impressed.  President 
Adams  directed  that  he  should  be  given  up  if  his  identity 
were  proved  as  well  as  grounds  sufficient  for  commitment 
had  the  crime  been  committed  in  the  United  States.  The 
court  thought  both  facts  were  proved,  and  the  man,  who 
later  confessed  that  he  was  not  an  American,  was  given  up 
by  the  President's  order  under  a  clause  of  the  Jay  treaty. 
It  is  quite  needless  to  explain  that  an  administration 
which  undertakes  to  respect  and  fulfil  treaty  obligations  to 
England  is  always  an  inviting  object  of  attack  to  the  think- 
ers of  the  opposing  party  and  presents  a  tempting  field  for 
the  investment  of  political  capital.  Mr.  Livingston,  of 
New  York,  introduced  a  resolution  censuring  the  Presi- 
dent for  his  action,  more  especially  for  his  interference 
with  the  judiciary,  and  Marshall  spoke  for  the  defense. 
Into  that  luminous  and  convincing  argument  I  cannot 
enter.  Albert  Gallatin  sat  near  the  speaker  taking  notes 
for  a  reply.  The  pencil  moved  more  and  more  slowly,  the 
notes  became  fewer  and  fewer,  and  at  last  stopped.  "  Do 
you  not  mean  to  reply  to  him  ?  "  said  a  friend.     "  I  do 
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not,"  said  Gallatin;  ^'because  I  cannot."  Many  of  the 
opposition  thought  the  same,  and  the  resolution  was  de- 
feated by  a  vote  of  nearly  two  to  one. 

Marshall's  career  in  the  House,  however,  was  as  short 
as  it  was  brilliant.  The  break  had  finally  come  between 
Mr.  Adams  and  the  Hamiltonian  Federalists  in  his  cabi- 
net whom  he  had  inherited  from  Washington.  Wherever 
the  right  lay  it  was  a  lamentable  business,  and  a  potent 
cause  of  the  Federalist  defeat.  The  remoter  conse- 
quences of  this  famous  quarrel  do  not  concern  us  here, 
but  the  immediate  result  was  the  retirement  of  McHenry 
from  the  War  Department,  which  was  at  once  offered  to 
Marshall  and  declined.  Hard  upon  McHenry's  with- 
drawal came  that  of  Pickering  from  the  Department  of 
State,  and  this  great  post  Marshall  accepted,  resigning  his 
seat  in  Congress  in  order  to  do  so.  It  was  a  difficult  and 
thankless  task  to  assume  these  duties  just  at  the  close  of 
an  administration,  with  defeat  impending  and  the  party 
divided  into  bitterly  hostile  factions.  Yet  such  was  Mar- 
shall's tact  and  such  the  respect  for  his  character  that  he 
commanded  the  confidence  of  the  whole  party.  He  com- 
pletely satisfied  Mr.  Adams  and  yet  retained  the  intimate 
friendship  of  Hamilton.  He  was  entirely  true  to  the 
President's  policy  and  yet  held  the  admiring  regard  of 
Wolcott,  and  even  of  Pickering,  whom  he  supplanted.  In 
the  foreign  relations  with  which  he  was  charged  the  time 
was  too  short  for  the  full  development  of  his  influence, 
but  we  can  see  in  his  dispatches  the  strong  American 
spirit  and  the  quiet  but  unflinching  way  in  which  he 
gave  other  nations  to  understand  that  we  must  go  along 
our  own  paths,  and  that  our  dealings  with  one  nation 
were  no  rightful  concern  of  any  other. 
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The  last  troabled  months  of  the  Adams  administration, 
however,  soon  came  to  an  end.  On  the  4th  of  March, 
1801,  a  month  after  he  had  been  sworn  in  as  Chief  Justice, 
Marshall  retired  from  the  State  Department.  Let  us  look 
at  him  a  moment  as  he  stands  at  the  threshold  of  his 
great  career.  He  is  forty-five  years  old  and  in  the  full  ma- 
turity of  his  powers.  He  is  very  tall,  very  spare,  rather 
loose- jointed  and  careless  in  his  movements.  A  little  un- 
gainly, perhaps,  one  observer  thinks,  with  the  air  of  the 
mountains  and  of  the  early  outdoor  life  still  about  him. 
Evidently  muscular  and  strong;  temperate,  too,  with  all 
the  vigor  of  health  and  constitution  which  any  work  or 
responsibility  may  demand.  He  is  not  handsome  of  face 
with  his  angular  features  and  thick,  unruly  hair  growing 
low  on  his  forehead  over  rather  small  but  very  piercing 
black  eyes.  None  the  less,  the  face  is  full  of  intelligence 
and  force,  and  all  observers,  however  much  they  differ  in 
details,  alike  agree  that  the  bright  eyes  are  full  of  fun, 
and  that  about  the  firm  set  mouth  there  plays  a  smile 
which  tells  of  that  generous  and  hearty  sense  of  humor 
which  pierces  sham  and,  as  Story  says,  is  too  honest  for 
intrigue. 

No  one  can  say  to-day  whether  Marshall  realized  as  he 
left  the  State  Department  that  the  great  work  of  his  life 
lay  all  before  him.  We  know  it  now,  know  that  all  his 
past  career  had  been  only  preparatory  for  that  which  was 
to  come.  And  what  a  training  it  had  been !  First  of  all, 
he  was  a  lawyer,  made  so  by  the  strong  bent  of  his  mind, 
in  the  full  tide  of  successful  practice,  and  holding  his  well- 
won  place  in  the  front  rank  of  the  American  bar.  He 
had  been  a  soldier  of  long  and  hard  service,  and  had  faced 
death  in  battle  many  times.  A  wide  parliamentary  ex- 
perience had  been  his,  drawn  from  many  terms  in  the 
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Yirginia  Legislature,  the  Constitutional  Convention  and 
a  session  of  Congress.  He  had  been  in  Europe,  had  seen 
European  politics  at  close  range,  and  had  measured  swords 
with  the  ablest,  most  unscrupulous  and  most  corrupt  states- 
man and  diplomatist  of  the  Old  World.  He  had  served 
as  a  Cabinet  iiinister,  and  there  had  studied  the  relations 
of  his  country  to  the  movements  of  world  politics.  He 
has  been  a  man  of  affairs  great  and  small,  and  had  lived 
and  fought  in  the  world  of  men.  This  varied  education, 
these  diverse  experiences,  may  seem  to  have  been  super- 
fluous for  one  who  was  to  fill  a  purely  judicial  office,  and 
yet  they  were  never  more  valuable  to  any  man  than  to 
him  who  was  to  be  the  Chief  Justice  of  the  United  States 
at  that  precise  period.  When  Marshall  laid  down  the 
statesman's  office  and  took  up  that  of  the  lawyer  his  work 
as  a  statesman  was  still  to  do.  How  great  that  work  was 
I  shall  try  to  show. 

When  Marshall  took  his  seat  on  the  Supreme  Bench  he 
brought  with  him  not  only  his  legal  genius  and  training 
and  his  wide  and  various  experience  in  politics  and  diplo- 
macy, but  also  certain  fixed  convictions.  He  was  a  man 
who  formed  opinions  slowly  and  who  did  not  indulge 
himself  in  a  large  collection  of  cardinal  principles.  But 
the  opinions  which  he  formed  and  the  principles  which 
he  adopted  after  much  hard  and  silent  thought  were  im- 
movable and  by  them  he  steered,  for  they  were  as  con- 
stant as  the  stars.  He  had  one  of  those  rare  minds  which 
never  confounded  the  passing  with  the  eternal,  or  mixed 
the  accidental  and  trivial  with  the  things  vital  and  neces- 
sary. Hence  the  compatibility  between  his  absolute  fix- 
ity of  purpose  in  certain  well-ascertained  directions  and 
his  wise  moderation  and  large  tolerance  as  to  all  else.  To 
these  qualities  was  joined  another  even  rarer,  the  power 
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of  knowing  what  the  essential  principle  was«  In  every 
controversy  and  in  every  argument  he  went  unerringly 
to  the  heart  of  the  question,  for  be  had  that  mental  qual- 
ity which  Dr.  Holmes  compared  to  the  instinct  of  the 
tiger  for  the  jugular  vein.  As  he  plucked  out  the  heart 
of  a  law  case  or  a  debate  in  Congress,  so  he  seized  on  the 
question  which  overrode  all  others  in  the  politics  of  the 
United  States  and  upon  which  all  else  turned. 

This  vital  question  was  whether  the  United  States 
should  be  a  nation  or  a  confederacy  of  jarring  and  petty 
republics,  destined  to  strife,  disintegration  and  decay. 
In  a  well-known  letter  to  a  friend,  Marshall  says  that  he 
entered  the  Revolution  filled  with  '^  wild  and  enthusiastic 
notions."  Most  young  men  of  that  period,  imbued  with 
such  ideas,  remained  under  their  control,  and  in  the 
course  of  events  became  eager  sympathizers  with  the 
unbridled  fanaticisms  of  the  French  Revolution,  or  at  least 
ardent  opponents  of  anything  like  a  strong  and  well-or- 
dered government,  and  equally  zealous  supporters  of  State 
Rights  and  Separatist  doctrines.  Kot  so  John  Marshall. 
With  characteristic  modesty  he  ascribes  the  fact  that  he 
did  not  continue  under  the  dominion  of  his  ^'  wild  and 
enthusiastic  notions"  to  accident  and  circumstances  when 
it  really  was  due  to  his  own  clear  and  powerful  intellect. 
In  the  struggle  with  England  he  came  to  see  that  the 
only  hope  of  victory  lay  in  devotion  to  a  common  cause, 
in  being  soldiers  of  the  Union  and  not  of  separate  colonies, 
and  that  the  peril  was  in  the  weakness  of  the  General 
Government.  It  seems  simple  enough 'to  say  this  now, 
but  the  central  idea  was  as  a  rule  grasped  feebly  and  im- 
perfectly, if  at  all,  by  the  young  men  of  that  period.  Like 
Hamilton,  Marshall  worked  it  out  for  himself;  and  in  that 
same  letter  he  says  that  it  was  during  the  war  that  he 
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came  to  regard  America  as  his  coantry  and  Congress  aa 
his  government.  From  that  time  he  was  an  American 
first  and  a  Virginian  second,  and  from  the  convictiona 
thns  formed  in  camp  and  on  the  march  he  never  swerved. 
Here  was  the  mling  principle  of  his  public  life,  and  ta 
the  establishment  of  that  principle  his  whole  career  and 
all  his  great  powers  were  devoted.  This  made  him  a 
Federalist.  It  was  this  very  devotion  to  a  fundamental 
principle  which  was  the  source  of  that  temperate  wisdom 
which  made  him  avoid  the  Alien  and  Sedition  Acts,  be- 
cause by  their  violence  they  endangered  the  success  of 
the  party  which  had  in  charge  something  too  precioua 
to  be  risked  by  indulging  even  the  just  passion  of  the 
moment.  But  the  moderation  in  what  he  regarded  aa 
non-essential  was  accompanied  by  an  absolutely  unyield- 
ing attitude  when  the  vital  question  was  touched.  Despite 
the  criticisms  of  the  extreme  Federalists  upon  his  liber- 
ality, there  was  no  more  rigid  believer  in  the  principles 
which  had  brought  that  party  into  existence  than  the 
man  who  became  Chief  Justice  one  hundred  years  ago. 

Holding  these  beliefs,  what  was  there  for  him  to  do, 
what  could  he  do,  in  a  position  wholly  judicial  and  with 
every  other  branch  of  the' government  in  the  hands  of  his 
political  foes.  He  was  confined  to  a  strictly  limited 
province.  To  his  political  opponents  the  entire  field  of 
political  action  was  open.  At  the  head  of  these  oppo- 
nents was  Thomas  Jefferson,  who  hated  him  intensely. 
It  could  not  well  be  otherwise.  Not  only  were  these  two 
Virginians  politidally  opposed,  but  they  were  antagonistic 
in  nature  and  temperament.  ^'  There  are  some  men,"  said 
Eufus  Choate,  ^'  whom  we  hate  for  cause,  and  others  whom 
we  hate  peremptorily."  Both  descriptions  apply  to  the 
feeling  which  Jefferson  cherished  toward  Marshall.  They 
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were  as  wide  apart  as  the  poles.  Jefferson  wrote  brave, 
blustering  words  about  the  desirability  of  *^  watering  the 
tree  of  liberty  once  in  twenty  years  with  the  blood  of 
tyrants,"  and  was  himself  the  most  peaceful  of  men,  one 
who  shrank  from  war  and  recoiled  from  bloodshed,  and 
who  was  a  rather  grotesque  figure  as  a  war  govempr 
in  hurried  flight  when  the  British  invaded  Virginia. 
Marshall  had  served  in  the  army  for  five  years.  The 
hunger  and  cold  of  Valley  Forge,  the  trials  of  the  march, 
the  dangers  of  retreat,  the  perils  of  many  battles,  the  grim 
hazards  of  the  night  assault,  were  all  familiar  to  him,  and 
he  never  talked  at  all  about  watering  anything  with  blood 
or  about  bloodshed  of  any  sort.  JeiSferson  was  timid  in 
action;  subtle,  acute  and  brilliant  in  intellect,  given  to 
creeping  methods.  To  him,  therefore,  Marshall,  the  man 
of  powerful  mind,  who  was  as  simple  and  direct  as  he  was 
absolutely  fearless,  and  who  marched  straight  to  his  ob- 
ject with  his  head  up  and  his  eyes  on  his  foe,  was  partic- 
ularly obnoxious.  Marshall,  moreover,  had  crossed  Jef- 
ferson in  many  ways.  He  had  led  opposition  to  him  in 
Virginia,  and  had  wrested  from  him  a  Congressional  dis- 
trict Now  Marshall  was  placed  in  a  great  position, 
beyond  the  reach  of  assault,  and  yet  where  he  could 
observe,  and  perhaps  thwart,  Jefferson's  most  cherished 
schemes.  Marshall  in  his  own  way  entirely  reciprocated 
Jefferson's  feelings.  He  distrusted  him  and  despised  his 
methods,  his  foreign  prejudices,  and,  what  seemed  to 
Marshall,  his  devious  ways.  So  strong  was  this  hostility 
that  it  almost  led  him  to  make  what  would  have  been 
the  one  political  mistake  of  his  life,  by  supporting  Burr 
for  the  Presidency  when  the  election  of  1800  was  thrown 
into  the  House  of  Representatives.  From  this  he  was 
saved  by  his  own  wisdom  and  good  sense,  which  were 
You  n— 31 
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convinced  by  Hamilton's  reasoning  that  Jefferson,  whom 
Marshall  knew,  was  a  less  evil  than  Bnrr,  whom  he  did 
not  know,  bnt  who  was  known  only  too  well  to  Hamil- 
ton."^ 

^  He  wrote  to  Hamiltoa  in  1801  of  Jefferson,  that "  by  weakening 
the  ofiSce  of  President  he  wiU  increase  his  personal  power.  He  will 
diminish  his  responsibility,  sap  the  fundamental  prinoiples  of  the 
government,  and  become  the  leader  of  that  party  which  is  aboat  to 
constitute  the  majority  in  the  legislaturei  The  morals  of  the  au- 
thor of  the  letter  toMazzei  cannot  be  pura" 

Van  Santvoord  says  in  his  "  Lives  of  the  Chief  Justices,"  p.  843,  on 
the  authority  of  an  eye-witness,  that  after  Burr*s  trial  there  was  a 
final  cessation  of  all  personal  intercourse  between  Jefferson  and 
Marshall,  and  that  two  or  three  of  the  Justices  of  the  Supreme  Court 
followed  the  example  of  their  chief. 

Age  did  not  change  or  soften  Marshall's  opinion  of  Jefferson.  In 
1821  (July  18)  he  wrote  to  Judge  Story  (Proceedings  Massachusetts 
Historical  Society  for  October  and  November,  1900,  pi  828): 

**  What  you  say  of  Mr.  Jefferson's  letter  rather  grieves  than  sui^ 
prises  me.*  It  grieves  me  because  his  influence  is  still  so  great  that 
many,  very  many,  will  adopt  his  opinions,  however  unsound  they 
may  be,  and  however  contradictory  to  their  own  reason.  I  cannot 
describe  the  surprise  and  mortification  I  have  felt  at  hearing  that 
Mr.  Madison  has  embraced  them  with  respect  to  the  judicial  depart- 
ment. 

*'For  Mr.  Jefferson's  opinion,  as  respects  this  department^  it  is  not 
difficult  to  assign  the  causa  He  is  among  the  most  ambitious,  and. 
I  suspect,  among  the  most  imforgiving  of  men.  His  great  power  is 
over  the  mass  of  the  people,  and  this  power  is  chiefly  acquired  by 
professions  of  democracy.  Every  check  on  the  wild  impulse  of  the 
moment  is  a  check  on  his  own  power,  and  he  is  unfriendly  to  the 
source  from  which  it  flow&  He  looks,  of  course,  with  ill  will  at  an 
independent  judiciary. 

'*  That  in  a  free  country  with  a  written  Constitution  any  inteili- 

*  The  letter  here  oommented  on  was  probably  the  letter  to  WllUam  0.  Jarvja, 
printed  in  Washington's  edition  of  the  writings  of  Tliomas  Jefferson,  vol  7, 
pp.  177-170,  in  which  Jefferson  denies  the  right  of  the  judges  to  issue  a  mandamus 
to  any  "  executlTe  or  legislatlye  offloer  to  enforce  the  fulfillment  of  their  official 
duties,"  and  asserts  that  it  is  a  **  very  dangerous  doctrine  "  "  to  consldftr  the  judges 
as  the  ultimate  arbiters  of  all  constitutional  questions." 
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Jefferson  and  his  party  came  into  power  with  a  great 
predominance  destined  to  grow  more  complete  as  the 
years  went  by.  They  were  in  principle  hostile  to  the 
government  they  were  chosen  to  conduct.    They  were 

gent  man  should  wish  a  dependent  judiciary,  or  should  think  that 
the  Constitution  is  not  a  law  for  the  oourt  as  well  as  the  legislature, 
would  astonish  me,  if  I  had  not  learnt  from  observation  that  with 
many  men  the  judgment  is  completely  controlled  by  the  passions. 
The  case  of  the  mandamus  may  be  the  cloak,  but  the  Batture*  is 
recollected  with  still  more  resentment" 

Again  he  wrote  on  September  18, 1821: 

**  A  deep  design  to  convert  our  government  into  a  mere  league  of 
States  has  taken  strong  hold  of  a  powerful  and  violent  party  in  Vir- 
ginia. The  attack  upon  the  judiciary  is  in  fact  an  attack  upon  the 
Union.  The  judicial  department  is  well  understood  to  be  that 
through  which  the  government  may  be  attacked  most  successfully, 
because  it  is  without  patronage,  and  of  course  without  power.  And 
it  is  equally  well  understood  that  every  subtraction  from  its  jurisdic- 
tion is  a  vital  wound  to  the  government  itself.  The  attack  upon  it 
therefore  is  a  masked  battery  aimed  at  the  government  itself.  The 
whole  attack,  if  not  originating  with  Mr.  Jefferson,  is  obviously  ap- 
proved and  guided  by  him.  It  is  therefore  formidable  in  other 
States  as  well  as  in  this,  and  it  behooves  the  friends  of  the  Union  to 
be  more  on  the  alert  than  they  have  been.  An  effort  will  certainly 
be  made  to  repeal  the  twenty-fifth  section  of  the  judicial  act*' 

In  December,  1833,  he  wrote  to  Judge  Story  about  the  nullification 
resolutions  of  South  Carolina,  then  under  discussion  in  Virginia. 
The  following  passage  is  of  great  interest  as  showing  his  profound 
comprehension  of  the  movement  coupled  with  his  accurate  predic- 
tion of  the  fate  of  West  Virginia,  which  came  to  pass  thirty  years 
later,  and  his  und3ring  feeling  against  Jefferson  as  the  originator  of 
these  evils: 

**0n  Thursday  these  resolutions  are  to  be  taken  up,  and  the  debate 
will,  I  doubt  not  be  ardent  and  teknpestuous  enough.  I  pretend  not 
to  anticipate  the  result    Should  it  countenance  the  obvious  design 

*  The  first  of  these  referenoesis  to  the  opinion  of  the  Chief  Justice  in  the  case  of 
MATbiiry  v.  Madison,  1  Cranch,  IKf.  The  second  reference  is  to  the  protracted 
Uttfl^tion  which  involved  the  title  to  what  was  known  as  the  Batture,  near  New 
Orleans,  and  in  which  Mr.  Jefferson  took  a  strong  personal  interest 
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flushed  with  victor  j.  They  meant  to  sweep  away  all  the 
Federalists  had  done ;  they  intended  to  interpret  the  Con- 
stitution until  naught  was  left,  and  put  the  National  Gov- 
ernment and  the  national  life  into  a  straight  jacket.  In 
the  process  of  time  they  found  themselves  helpless  in  the 
grip  of  circumstances  and  governing  by  the  system  of 
Washington  and  Hamilton,  whose  methods  and  organi- 
zation were  too  strong  for  them  to  overthrow.  But  at 
the  start  this  was  not  apparent  The  Separatist  principle 
seemed  to  be  supreme,  and  Jefferson's  followers  threw 
themselves  upon  the  work  of  the  Federalists,  and  in  their 
rage  even  undertook  to  break  down  the  judiciary  by  the 
process  of  impeachment,  a  scheme  which  failed  miser- 

of  South  Carolina  to  form  a  Southern  Confederacy,  it  may  conduoe 
to  a  southern  league  —  never  to  a  Southern  government  Our  theo- 
ries are  incompatible  with  a  government  for  more  than  a  single 
State.  We  can  form  no  union  which  shall  be  closer  than  an  alliance 
between  sovereigna  In  this  event  there  is  some  reason  to  appre- 
hend internal  convulsion.  The  northern  and  western  section  of  our- 
State,  should  a  union  be  maintained  north  of  the  Potomac,  will  not 
readily  connect  itself  with  the  South.  At  least,  such  is  the  present 
belief  of  their  most  intelligent  men.  Any  effort  on  their  part  to 
separate  from  Southern  Virginia  and  unite  with  a  Northern  Con~ 
federacy  may  probably  be  punished  as  treason.  '  We  have  fallen  on 
evil  times.' " 

'*  I  thank  you  for  Mr.  Webster*s  speech.  Entertaining  the  opinion 
he  has  expressed  respecting  the  general  course  of  the  administra- 
tion, his  patriotism  is  entitled  to  the  more  credit  for  the  determina- 
tion he  expressed  at  Faneuil  HaU  to  support  it  in  the  great  effort  it 
promises  to  make  for  the  preservation  of  the  Union.  No  member  of 
the  then  opposition  avowed  a  similar  determination  during  the 
Western  Insurrection,  which  would  have  been  equally  fatal  had  it 
not  been  quelled  by  the  well-timed  vigor  of  Qeneral  Washington. 
We  are  now  gathering  the  bitter  fruits  of  the  tree  even  before  that 
time  planted  by  Mr.  Jefferson,  and  so  industriously  and  perse  veringly 
cultivated  by  Virginia.*' 
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ably,  but  which  no  doabt  cherished  the  hope  of  reaching 
at  last  to  the  chief  of  all  the  judges. 

In  their  pleasant  plans  and  anticipations  of  revenge  it 
most  have  seemed  as  if  nothing  could  stop  the  onset  of 
an  all-powerful  President  backed  by  a  subservient  Con- 
gress. Surely  the  national  principle,  the  national  life,  the 
broad  construction  of  the  Constitution,  would  shrivel 
away  before  such  an  attack.  There  seemed  no  one  in  the 
way,  for  however  much  Jefferson,  ever  watchful,  may 
have  suspected,  his  own  followers  certainly  did  not 
reckon  as  very  formidable  the  great  lawyer  sitting  far 
apart  in  the  cold  seclusion  of  a  court  room.  Yet  there 
the  enemy  was.  There  he  sat  intrenched.  His  powers 
were  limited,  but  his  opponents  were  to  find  out  what  he 
could  do  with  them.  They  were  to  learn  by  bitter  ex- 
periences that  even  these  limited  powers  in  the  hands  of 
a  great  man  were  sufficient  to  extend  the  Constitution 
and  to  build  it  up  faster  and  far  more  surely  than  they 
by  Executive  act  or  Congressional  speeches  could  narrow 
it  or  pull  it  down.  Those  of  them  who  survived  were 
destined  to  behold  the  ark  of  the  national  life,  carried 
through  the  dark  years  of  the  first  decade  of  the  century, 
emerge  in  safety  ere  the  second  closed,  and  the  National 
principle  which  they  had  sought  to  smother  rise  up  in 
great  assertion  and  with  a  more  splendid  vitality  than 
anyone  dreamed  possible  as  the  fourth  decade  began  and 
the  man  who  had  done  the  deed  sank  into  his  grave  in 
all  the  majesty  of  his  eighty  years. 

How  did  John  Marshall  do  this  work,  this  statesman's 
work,  as  Chief  Justice  of  the  United  States  ?  It  is  all 
there  in  his  decisions.  To  «how  it  forth  as  it  deserves 
would  require  a  volume.    Only  an  outline  which  will 
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roughly  mark  out  the  highest  peaks  in  the  range  is  pos- 
sible here. 

The  first  blow  was  struck  in  1803,  in  the  famous  case 
of  Marbury  against  Madison.  Marbury  applied  for  a 
mandamus  to  compel  Mr.  Madison  to  deliver  to  him  his 
commission  as  justice  of  the  peace,  which  had  been  signed 
and  sealed  by  Mr.  Adams  and  withheld  by  his  successor. 
Marshall  held  that  the  applicant  had  a  right  to  the  com- 
mission; that  his  right  having  been  violated,  the  law  of 
the  country  afforded  a  remedy;  that  the  case  in  its  nature 
was  one  for  mandamus,  but  that  being  an  original  process, 
the  Supreme  Court  had  no  jurisdiction,  because  the  act  of 
Congress  conferring  such  jurisdiction,  not  being  author- 
ized by  the  Constitution,  was  null  and  void.  He  declared, 
in  other  words,  that  the  Constitution  was  supreme,  that 
any  law  of  Congress  in  conflict  with  it  was  nuU  and  void, 
that  the  Supreme  Court  was  to  decide  whether  this  con- 
flict existed ;  and  then,  going  beyond  the  point  involved, 
he  boldly  announced  that  if  the  application  had  been 
properly  made,  the  Federal  court  could  compel  the  Exec- 
utive to  perform  a  certain  act.  Ai  one  stroke  he  lifted 
the  National  Constitution  to  the  height  of  authority  and 
made  the  tremendous  assertion  of  power  in  the  court, 
which  he  declared  could  nullify  the  action  of  Congress 
and  control  that  of  the  Executive  if  the  necessary  condi- 
tions should  arise.  Small  wonder  is  it  that  Jefferson  was 
irritated  and  alarmed  to  the  last  degree,  and  that  he  com- 
plained bitterly  of  the  manner  in  which  the  Chief  Jus- 
tice had  traveled  out  of  the  record  in  order  to  tell  the 
world  that  he  might,  if  he  so  willed,  curb  the  authority 
of  the  President.  But  the  assertion  of  the  supremacy  of 
the  Constitution  and  of  the  power  of  the  court  to  decide 
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a  law  anconstitntional  has  remained  unshaken  from  that 
day  to  this. 

In  Marbury  against  Madison,  Marshall  asserted  the  su- 
premacy of  the  Constitution  and  the  power  of  the  court 
in  relation  to  the  other  branches  of  the  National  Gov- 
ernment. But  important  and  far  reaching  as  this  was, 
the  vital  struggle  was  not  among  the  departments  created 
by  the  same  instrument.  The  conflict  upon  which  the 
fate  of  the  country  turned  was  between  the  forces  of 
union  and  the  forces  of  separation,  between  the  power  of 
the  Nation  and  the  rights  of  the  States.  It  was  here  that 
Marshall  did  this  greatest  work,  and  it  was  this  issue  that 
he  desired  to  meet  above  all  others. 

In  the  case  of  the  United  States  against  Peters  in  1809, 
he  decided  that  a  State  could  not  annul  the  judgment,  or 
determine  the  jurisdiction,  or  destroy  rights,  acquired 
under  the  judgments  of  the  courts  of  the  United  States. 
Thus  he  set  the  National  courts  above  the  States,  and  he 
followed  this  up  in  the  following  year,  by  deciding,  in 
Fletcher  against  Peck,  that  a  grant  of  lands  was  a  contract 
within  the  meaning  of  the  Constitution,  and  that  a  State 
law  annulling  such  a  grant  was  in  conflict  with  the  Consti- 
tution of  the  United  States,  and  therefore  null  and  void. 
The  United  States  courts,  it  was  to  be  henceforth  under- 
stood, were  not  only  above  and  beyond  the  reach  of  State 
legislatures,  but  they  could  nullify  the  laws  of  such  legis- 
latures. No  heavier  or  better  directed  blow  was  ever 
struck  against  State  Bights  when  those  rights  were  in- 
voked in  order  to  thwart  or  cripple  the  National  power. 

The  trial  of  Burr  in  1807,  although  not  bearing  upon 
the  central  principles  to  which  Marshall  devoted  his  best 
efforts,  gave  him  an  opportunity  to  define  treason  under 
the  Constitution.    On  this  memorable  trial  there  can  be 
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no  doubt  that  he  stood  between  the  accused  whom  the 
Government  wished  to  destroy  and  the  just  popular  sen- 
timent which  would  have  fain  hurried  Burr  to  the  gal- 
lows. That  Marshall's  rulings  were  correct,  and  that  he 
laid  down  the  American  law  and  definition  of  treason  in 
a  manner  which  subsequent  generations  have  accepted, 
cannot  be  questioned.  But  this  cannot  be  said  of  the 
famous  ruling  by  which  he  granted  the  motion  to  issue  a 
guhpcena  dv,ces  tecum,  directed  to  the  President  of  the 
United  States.  If  his  desire  was  to  fill  Jefferson  with 
impotent  anger  and  with  a  sense  of  affront  and  humilia- 
tion, he  succeeded  amply.  In  any  other  view  the  grant- 
ing of  the  motion  was  a  failure  and  a  mistake,  for  instead 
of  exhibiting  the  power  of  the  court  it  showed  its  limita- 
tions. The  Chief  Executive  of  the  Nation  clearly  cannot 
be  brought  to  court  against  his  will,  for  higher  duties 
are  imposed  upon  him«  and  still  more  decisive  is  the  prac- 
tical consideration  that  the  court  is  physically  powerless 
to  enforce  its  decrees  against  the  Chief  Magistrate,  by 
whom  alone  in  the  last  resort  the  decrees  of  the  court 
can  be  carried  into  execution.  The  animosity  toward 
Jefferson  which  nearly  led  Marshall  into  the  political 
blunder  of  supporting  Burr  in  1801  was  the  probable 
cause  of  this  single  mistake  in  his  long  management  of 
the  judicial  power.  Yet  even  though  it  was  an  error,  it 
gives  a  vivid  idea  of  the  bold  spirit  which  was  able  to 
make  a  limited  court  not  only  the  bulwark  of  the  Con- 
stitution, but  the  chief  engine  in  advancing  national  prin- 
ciples during  a  long  series  of  y^ars,  when  every  other 
department  was  arrayed  against  it  and  a  hostile  political 
party  was  everywhere  predominant. 

To  assert  the  supremacy  of  the  National  Constitution 
over  the  constitutions  and  laws  of  the  States  was,  how- 
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ever,  only  half  the  battle,  and  was  in  its  nature  a  defensive 
position.  It  was  necessary  not  only  to  maintain  but  to 
advance.  It  was  not  enough  for  the  Constitution  to  stand 
firm;  it  must  be  made  to  march,  and  this  was  done  by  a 
seriesof  great  decisions,through  which  Marshall  developed 
and  extended  the  constitutional  powers  and  authority, 
not  merely  of  his  own  court,  but  of  the  Executive  and  of 
Congress.  In  1805,  in  the  United  States  against  Fisher, 
he  found  in  the  clause  of  the  Constitution  giving  Congress 
the  right  to  pass  all  necessary  and  proper  laws  for  carry- 
ing into  execution  the  powers  vested  in  them  by  the 
Constitution,  authority  for  a  law  making  the  United 
States  a  preferred  creditor.  In  1819  the  Dartmouth  Col- 
lege Case,  the  most  famous  perhaps  of  all  Marshall's  cases, 
was  decided.  In  this  he  gave  to  the  clause  relating  to  the 
impairment  of  contracts,  already  used  as  the  foundation 
of  the  judgment  in  the  case  of  Fletcher  against  Peck,  a 
vigorous  reinforcement  and  extension.  In  holding  that 
a  State  could  not  alter  a  charter  derived  from  the  British 
Crown  in  colonial  times,  the  Chief  Justice  carried  the 
constitutional  power  in  this  regard  to  an  extreme,  justifi- 
able, no  doubt,  but  from  which  a  man  less  bold  would 
have  recoiled. 

In  the  same  year  he  pushed  the  same  doctrine  home  in 
Sturges  against  Crowninshield,  holding  that  a  State  could 
not  pass  an  insolvent  law  releasing  debts  contracted  be- 
fore its  passage. 

In  the  still  greater  case  of  M'CuUoch  against  Mary- 
land, also  heard  at  this  time,  he  affirmed  and  extended 
the  National  power  with  one  hand  while  he  struck  down 
the  authority  of  the  State  with  the  other.  No  man  could 
add  much  to  the  argument  in  which  Hamilton  defended 
the  constitutionality  of  the  National  Bank,  but  Marshall 
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presented  it  again  in  a  manner  equal  to  that  of  the  great 
Secretary,  and  which  carried  with  it  an  authority  which 
only  the  court  could  give.  He  held  the  bank  to  be  con- 
stitutional under  ^^  the  necessary  laws  "  clause,  and  in  ono 
of  those  compact,  nervous  sentences,  so  characteristic  of 
the  man,  he  defined  once  for  all  the  scope  of  that  provision, 
^^  Let  this  end  be  legitimate,"  he  said,  ^^  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consist  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional."  What  an  enlarge- 
ment of  National  power  is  contained  in  these  pregnant 
words !  What  a  weapon  did  this  single  weighty  sentence 
place  in  the  National  armory!  The  constitutionality  of 
the  bank  being  thus  affirmed,  the  law  of  Maryland  taxing 
its  branches  fell,  of  course,  as  null  and  void,  for  the  power 
to  tax  is  the  power  to  destroy. 

That  profound  ISgal  thinker,  Andrew  Jackson,  differed 
from  Marshall  on  this  question.  He  wrecked  the  bank, 
fostered  the  pet  State  banks,  left  the  panic  of  1837  to 
desolate  business,  and  overwhelm  his  successor  and  his 
party  in  defeat.  But  although  Jackson  tore  down  the 
superstructure,  upon  the  foundation  laid  by.  Marshall  in 
an  opinion,  where  the  foresight  of  the  statesman  went 
hand  in  hand  with  the  matchless  reasoning  of  the  lawyer^ 
arose  the  National  Bank  system,  which  after  forty  years 
still  stands  before  us  unshaken  and  secure. 

Two  years  later,  in  Cohens  against  Virginia,  he  held 
that  the  appellate  jurisdiction  of  the  Supreme  Court  ex- 
tended to  decisions  of  the  highest  State  courts,  and  that  a 
State  itself  could  be  brought  into  court  when  the  validity 
of  the  State  law  under  the  National  Constitution  was  in- 
volved. 


Digitized  by 


Google 


331  nUnois— Address  of  HenrY  Cabot  Lodge. 

In  1824,  in  Gibbons  against  Ogden,  he  interpreted  and 
breathed  life  into  the  clanse  giving  Congress  power  to 
regalate  commerce,  and  held  unconstitutional  a  law  of  the 
State  of  New  York  which  was  in  conflict  with  that  clause. 
In  so  doing  he  overruled  some  of  the  ablest  judges  of  the 
State  of  New  York,  and  cut  ofF  a  right  hitherto  supposed 
unquestioned.  But  he  did  not  hesitate,  and  another  ex- 
tension of  the  National  power  followed. 

In  Craig  and  others  against  the  State  of  Missouri^ 
under  the  clause  forbidding  a  State  to  emit  bills  of  credit, 
he  annulled  a  law  of  that  State  which  authorized  the  issue 
of  loan  certificates  which  were  held  to  come  within  the 
prohibited  description. 

In  the  Cherokee  Natjon  against  Georgia,  he  held  that 
the  Indians  were  not  a  foreign  nation,  and  therefore  not 
entitled  to  sue  in  the  Supreme  Court;  and  then,  with  his 
wonted  felicity  of  phrase,  he  described  them  as  a  "do- 
mestic and  dependent"  nation  dwelling  within  the  bound- 
aries of  the  United  States  and  subject  only  to  the  laws 
and  treaties  of  the  central  government — a  proposition 
capable  of  wide  application,  and  carrying  with  it  possi- 
bilities of  a  great  extension  of  the  National  authority. 
Following  out  this  principle  in  the  case  of  Worcester 
against  Georgia,  he  held  that  a  citizen  of  the  United 
States  going  into  the  Cherokee  country  could  not  be  held 
amenable  to  the  laws  of  Georgia.  The  administration 
was  out  of  sympathy  with  Marshall's  views,  the  State  of 
Georgia  was  openly  defiant,  yet  after  some  months  of 
delay  the  State  gave  way,  the  missionaries  were  released, 
and  the  court  triumphed. 

In  this  list  of  cases,  so  baldly  stated,  many  have  been 
omitted  and  none  have  been  explained  and  analyzed  as 
they  deserve.    But  these  examples,  chosen  from  among 
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the  greatest  and  most  familiar,  serve  to  show  the  course 
which  Marshall  pursued  through  thirty-five  years  of  judi- 
cial life.  These  decisions  are  more  than  a  monument  of 
legal  reasoning,  more  than  a  masterly  exposition  of  the 
Constitution,  for  they  embody  the  well-considered  policy 
of  a  great  statesman.  They  are  the  work  of  a  man  who 
saw  that  the  future  of  the  United  States  hinged  upon  the 
one  question  whether  the  National  should  prevail  over 
the  Separatist  principle,  whether  the  Nation  was  to  be 
predominant  over  the  States  —  whether,  indeed,  there 
was  to  be  a  Nation  at  all.  Through  all  the  issues  which 
rose  and  fell  during  these  thirty-five  years,  through  all 
the  excitements  of  the  passing  day,  through  Louisiana 
acquisitions  and  the  relations  with  France  and  England, 
through  embargoes  and  war  and  Missouri  Compromises, 
and  all  the  bitter  absorbing  passions  which  they  aroused, 
the  Chief  Justice  in  his  court  went  steadily  forward  deal- 
ing with  that  one  underlying  question  beside  which  all 
others  were  insignificant.  Slowly  but  surely  he  did  his 
work. 

He  made  men  understand  that  a  tribunal  existed  be- 
fore which  States  could  be  forced  to  plead,  by  which 
State  laws  could  be  annulled,  and  which  was  created  by 
the  Constitution.  He  took  the  dry  clauses  of  the  Consti- 
tution and  breathed  into  them  the  breath  of  life.  Know- 
ing well  the  instinct  of  human  nature  to  magnify  its  own 
possessions  —  an  instinct  more  potent  than  party  feel- 
ing—  he  had  pointed  out  and  developed  for  Presidents  and 
Congresses  the  powers  given  them  by  the  Constitution 
from  which  they  derived  their  own  existence.  Whether 
these  Presidents  and  Congresses  were  Federalist  or  Dem- 
ocratic, they  could  be  certain,  as  they  were  human,  to 
use  sooner  or  later  the  powers  disclosed  to  them.    That 
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i^bich  Hamilton  in  the  bitterness  of  defeat  had  called 
"  a  frail  and  worthless  fabric,"  Marshall  converted  into 
a  mighty  instrument  of  government.  The  Constitution 
which  began  as  an  agreement  between  conflicting  States, 
Marshall,  continuing  the  work  of  Washington  and  Ham- 
ilton, transformed  into  a  charter  of  National  life.  When 
his  own  life  closed  his  work  was  done — a  nation  had  been 
made.  Before  he  died  he  heard  this  great  fact  declared 
with  unrivaled  eloqaence  by  Webster,  although  the  at- 
titude of  the  South  at  that  moment  filled  him  with 
gloomy  apprehensions  and  made  him  fear  that  the  Con- 
stitution had  failed.^  It  was  reserved  to  another  gener- 
ation to  put  Marshall's  work  to  the  last  and  awful  test 
of  war,  and  to  behold  it  come  forth  from  that  dark  ordeal 
triumphant  and  supreme. 

What  of  the  man  who  did  all  this  ?  The  statesman  we 
know,  the  great  lawyer,  the  profound  jurist,  the  original 
thinker,  the  unrivaled  reasoner.  All  this  is  there  in  his 
decisions  and  in  his  public  life,  carved  deep  in  the  history 
of  the  times.    But  of  the  man  himself  we  know  little;  | 

in  proportion  to  his  greatness  and  the  part  he  played  we  \ 

know  almost  nothing.    He  was  a  silent  man,  doing  his  | 

great  work  in  the  world  and  saying  nothing  of  himself,  j 

to  a  degree  quite  unknown  to  any  of  the  heroes  of  Car- 
lyle,  who  preached  the  doctrine  of  silence  so  strenuoasly 
in  many  volumes.  Marshall  seems  to  have  destroyed  all 
his  own  papers;  certainly  none  of  consequence  are  known 
to  exist  now.  He  wrote  but  few  letters,  if  we  may  judge 
from  the  voluminous  collections  of  the  time,  where,  if  we  j 

except  those  addressed  to  Judge  Story,  lately  published,  I 

^  See  Letters  to  Story,  Prooeedings  of  Massachusetts  Historical 
Society  for  October,  190a 
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he  is  less  represented  than  any  of  the  other  leaders  of 
that  period.  Brief  memoirs  by  some  of  his  contempo- 
raries, scattered  letters,  stray  recollections  and  fugitive 
descriptions  are  all  that  we  have  to  help  us  to  see  and 
know  the  man  John  Marshall. 

Yet  his  personality  is  so  strong  that  from  these  frag- 
ments and  from  the  study  of  his  public  life  it  stands 
forth  to  all  who  look  with  understanding  and  sympathy. 
A  great  intellect;  a  clear  sight  which  was  never  dimmed, 
but  which  always  recognized  facts  and  scorned  delusions; 
a  powerful  will;  a  courage,  moral,  mental  and  physical, 
which  nothing  could  daunt;  all  these  things  lie  upon  the 
surface.  Deeper  down  we  discern  a  directness  of  mind, 
a  purity  and  strength  of  character,  a  kind  hearty  an 
abundant  humor  and  a  simplicity  and  modesty  which 
move  our  admiration  as  beyond  the  bounds  of  eulogy. 
He  was  a  very  great  man.  The  proofs  of  his  greatness 
lie  all  about  us  —  in  our  history,  our  law,  our  constitu- 
tional development,  our  public  thought.  But  there  is 
one  witness  to  his  greatness  of  soul  which  seems  to  me 
to  outweigh  all  the  others.  He  had  been  soldier  and 
lawyer  and  statesman;  he  had  been  an  envoy  to  France, 
a  member  of  Congress,  Secretary  of  State  and  Chief  Jus- 
tice. He  did  a  great  work,  and  no  one  knew  better  than 
he  how  great  it  had  been.  Then  when  he  came  to  die 
he  wrote  his  own  epitaph,  and  all  he  asked  to  have  re- 
corded was  his  name,  the  date  of  his  birth,  the  date  of 
his  marriage  and  the  date  of  his  death.  What  a  noble 
pride  and  what  a  fine  simplicity  are  there  I  In  the  pres- 
ence of  such  a  spirit,  at  the  close  of  such  a  life,  almost 
anything  that  can  be  said  would  seem  tawdry  and  un- 
worthy. His  devoted  friend,  Judge  Story,  wished  to 
have  inscribed  upon  Marshall's  tomb  the  words  "Ex- 
pounder of  the  Constitution."    Even  this  is  something 
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too  much  and  also  far  too  little.  He  is  one  of  that  small 
gronp  of  men  who  have  f oanded  States.  He  is  a  Nation- 
maker,  a  State-builder.  His  monument  is  in  the  history 
of  the  United  States,  and  his  name  is  written  upon  the 
Constitution  of  his  country. 

Banquet  at  the  Auditorium. 

A  banquet  was  held  at  the  Auditorium,  Chicago,  on 
the  evening  of  February  4,  attended  by  a  representative 
body  of  judges,  lawyers  and  laymen,  John  S.  Miller, 
President  of  the  Chicago  Bar  Association,  presiding.  Be- 
sponding  to  the  toast  '^  John  Marshall,"  Peter  S.  Grosscup, 
Judge  of  the  United  States  Circuit  Court,  said  in  part: 

More  than  that  of  any  great  American,  the  career  of 
John  Marshall  impresses  the  public  with  the  sense  of  mys- 
ticism. His  work,  in  its  essential  details,  is  little  known. 
By  the  people  generally  it  is  felt,  rather  than  seen,  that 
his  personality  imparted  to  our  institutions  their  domi- 
nating note.  More  than  any  other,  as  he  stands  in  his- 
tory, he  has  the  appearance  of  the  prophet  and  seer.  He 
k,  in  fact,  the  Inspired  Prophet  of  the  Kepublic.    .    .    . 

But  the  present  is  never  without  its  premonitions  of 
the  future.  Everywhere,  in  both  peoples  and  in  men,  is 
the  sense  of  destiny.  A  strange  foresight  possesses  us. 
The  mind  has  an  eye  of  its  own,  and  God's  lanterns  hang 
up  in  the  corridors  of  Futurity. 

The  men  who  lived  in  Marshall's  day  were  not  without 
this  sense  of  destiny.  The  Republic  as  we  now  see  it  — 
its  commerce  on  every  sea,  its  business  on  every  land ;  its 
flag  saluting  the  sunrise  in  the  Phillipines  at  the  moment 
it  lowers  to  the  sunset  at  Washington;  its  face  turned 
always  toward  a  sunlit  sky;  its  population  nearly  one 
hundred  million;  its  enterprise  bulging  into  every  valley 
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and  out  of  every  port;  its  moral  weight  dominating  the 
councils  of  the  world  —  the  Eepublic  as  we  now  see  it 
was  even  then  playing  prophetic  chords  upon  the  imag- 
inations of  our  fathers.  Deep  in  their  conscioosness  lay 
the  nascent  image  of  the  America  of  to-day. 

Marshall's  nature  was  attuned  to  catch  these  strains  of 
prophecy.  He  had  the  genius  of  the  dreamer,  and  the 
logic  with  which  to  measure  his  dreams.  His  mental 
firmament  over-arched  his  country's  destiny.  More  than 
any  contemporary,  he  realized  its  meaning;  and  that  there 
was  a  work  of  preparation  that  must  be  done.  He  saw 
clearly  that,  individual  rights  remaining  secure,  and  local 
affairs  under  local  control,  there  must  be  found  some- 
where a  moans  of  massing  the  weight  and  power  of  the 
American  people  as  a  whole. 

With  Marbury  v,  Madison  acquiesced  in,  the  remainder 
of  Marshall's  work  was  well  in  hand.  It  covered  the  field 
of  national  dominion ;  it  secured  the  inviolability  of  con- 
tracts; it  protected,  against  every  form  of  menace,  the 
public  credit;  it  extended  the  authority  of  National  Gov- 
ernment over  interstate  commerce;  it  fortified  the  Na- 
tional Government  against  local  interference;  it  estab- 
lished the  Nation's  laws,  and  the  decrees  of  her  courts  as 
the  law  of  the  land;  it  made  us,  in  truth,  a  Nation;  and 
thus  put  the  people,  as  a  whole,  in  full  possession  of  their 
capabilities  as  a  single,  indivisible,  power-wielding  com- 

\munity. 

/I     Marshall's  power  was  in  his  talent  for  exposition.  Herea- 
/  /  soned  without  developing  heat.   His  judgment  was  poised 

/  like  the  balances  on  which  fine  gold  is  weighed ;  every- 

.   /  thing  worth  considering  had  its  effect  upon  the  scale. 

\   He  was  foiled  by  no  subterfuge,  and  never  stumbled  over 

the  driftwood.    His  mind  went  straight  to  the  core  of  the 

matter.    He  was,  in  every  sense,  a  master  judge.    .    .    . 
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Marshall  did  not  discover  the  element  of  nationality 
in  oar  goyemment.  Nationality  underlies  the  Constitu- 
tion. It  was  MarshalFs  mission  to  interpret  to  the  Ameri- 
can people  the  g^nins  of  their  government,  and  to  build 
up  the  structure  along  its  outlines.  This  was  everything. 
It  gave  to  Webster  the  text  of  his  nation-building  speecL 
It  gave  to  Lincoln  and  our  armies  authority  for  their  na- 
tion-saving triumphs.  It  was  fitting  that  the  Great  Civil 
War  should  open  and  close  within  sight,  almost,  of  the 
place  of  Marshall's  birth ;  for  both  the  doctrine  that  it 
extinguished,  and  the  doctrine  that  it  enthroned,  can 
trace  the  hour  of  their  crisis  to  the  ascendency  of  his  ju- 
dicial personality.  I  finish  as  I  began.  John  Marshall — 
mystical,  fathomless,  expounding  our  destiny  as  a  mes- 
senger of  God  —  is  the  Prophet  of  the  Bepublic. 

Besponding  to  the  toast,  '^  The  Nation  and  the  States," 
James  M.  Beck,  of  Philadelphia,  Assistant  Attorney-Gen- 
eral of  the  United  States,  said  in  part: 

In  nothing  was  John  Marshall  so  surpassingly  great  as 
in  the  fact  that  he  reached  his  wonderful  conclusions,  not 
by  slavish  and  exclusive  resort  to  precedent  or  analogy, 
but  by  reasoning  which  was  both  independent  and  log- 
ical. In  many  of  his  decisions  he  could  in  the  nature  of 
the  case  have  no  precedent  to  guide  him,  and  perhaps 
their  surpassing  greatness  may  be  in  some  measure  due 
to  this  consideration.  I  do  not  mean  ^  that  every  judge 
should  disregard  precedent,  for  not  every  one  can  bend 
the  ^^  bow  of  Ulysses."  But  self-respect  bids  us  remem- 
ber that  the  Almighty  never  intended  that  wisdom  should 
die  either  with  one  man,  one  generation,  one  race,  one 
century,  or  one  epoch.  Least  of  any  people  should  Amer 
ica  doubt  the  increasing  purpose  of  the  ages  and  the 
widening  of  thought  with  the  process  of  the  suns. 
Vol.  n— 88 
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I  mentioa  this  because,  as  I  have  said,  our  country  is 
unquestionably  entering  upon  a  new  phase  of  constitu- 
tional development.  Problems  which  are  entirely  novel 
are  confronting  us  at  the  beginning  of  the  twentieth  cen- 
tury as  they  confronted  John  Marshall  at  the  beginning 
of  the  nineteenth.  The  United  States  is  destined  to  be 
the  dominant  power  of  the  world.  Already  the  shadow 
of  its  coming  greatness  envelops  the  globe,  while  its  flag 
waves  to-night  as  a  symbol  of  dominion  in  two  hemi- 
spheres, and  is  illumined  with  the  glory  of  unending  day. 
The  traditional  policy  which  confined  us  to  a  single 
hemisphere  has  been  discarded  forever.  We  must  meet 
these  questions  with  the  same  breadth  of  view  and  inde- 
pendence of  thought  with  which  John  Marshall  met  the 
questions  of  his  day.  Our  duty  as  a  nation  is  to  be  de* 
termined  by  present  and  not  by  past  conditions.  We 
cannot  stand  still ;  we  must  move  onward.  From  civili- 
zation we  derive  inestimable  rights;  to  her  we  owe  im- 
measurable duties,  and  to  shirk  these  would  be  coward- 
ice and  moral  death.  The  greater  the  power  the  greater 
the  responsibility,  and  therefore  no  nation  owes  a  greater 
duty  to  civilization  to  be  potential  in  the  councils  of  the 
world  than  the  United  States.  For  it  to  skulk  behind 
the  selfish  policy  of  isolation  and  abdicate  a  destined 
world-supremacy  would  be  the  colossal  crime  of  history. 

If  our  people  and  those  temporarily  charged  with  au- 
thority have  but  the  spirit  of  John  Marshall,  no  problem 
to  confront  us  will  prove  too  great  for  our  solution  and  no 
work  too  great  for  our  achievement.  To  faintly  grasp 
the  future  of  this  country  is  to  bewilder  and  exhaust  the 
imagination.  East  and  west  from  the  Father  of  Waters, 
north  and  south  of  Mason  and  Dixon's  line,  we  are  one 
to-day,  my  fellow  countrymen,  one  in  the  proud  posses- 
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sion  of  a  glorious  past,  one  in  a  resolute  purpose  to  meet 
the  duties  of  the  hour,  and  one  in  an  abiding  faith  in  the 
future  of  our  beloved  country.  The  spirit  of  America  is 
that  voiced  by  Montalambert,  when  he  said,  ^^  Bowing 
respectfully  to  the  past,  and  doing  justice  to  the  present, 
we  salute  the  future  and  true  progress." 

To  the  toast  ^Illinois  and  the  National  Government '^ 
Henry  D.  Estabrook,  of  the  Chicago  bar,  in  the  course 
of  his  remarks  said: 

In  that  death  grapple  between  sections  of  this  country 
known  as  the  Eebellion,  sectionalism  itself  was  extermi- 
nated, and  the  dream  of  Hamilton,  the  hope  of  Washing- 
ton, the  prayer  of  Marshall  were  realized  in  a  National 
Union,  free,  sovereign  and  indissoluble. 

It  is  possible  that  no  State  contributing  to  this  result 
could  have  withdrawn  its  contribution  without  changing 
the  result;  for  the  issue  hung  for  years  in  an  agony  of 
doubt.  Every  one  of  these  States,  therefore,  has  a  right 
to  self-gratulation,  even  to  claiming  that,  except  for  its 
own  loyal  and  heroic  sacrifice,  the  Union,  such  as  it  was, 
would  have  been  shattered  into  bloody  fragments;  while 
the  Union,  such  as  it  is,  would  have  remained  as  Utopian 
as  the  vision  of  a  poet 

But  detracting  no  whit  from  the  glory  of  any  State,  I 
am  justified  by  history  in  aflClrming  that  the  power, 
mental  and  material,  which  dominated  events  in  this 
psycho-physical  convulsion  of  our  nation  came  from  the 
West;  and  that  in  this  western  galaxy  the  star  of  Illinois 
shone  resplendent  over  all  — ^^  softly  sublime,  like  light- 
nings in  repose."  Eliminate  from  the  Union  Illinois' 
part  in  it,  and  you  not  only  blot  out  the  Union,  but  you 
impoverish  history  and  rob  humanity  of  some  of  its 
dearest  heroes. 
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To  the  toast  '^  Centemiial  Days :  Milestones  in  a  Nation's 
History,"  Etnil  G.  Hirsch  of  Sinai  Temple,  Chicago,  re- 
sponded in  part  as  follows: 

Many  may  protest  that  the  readiness  with  which  we 
accept  the  invitation  to  aureole  in  glory  one  or  the  other 
of  our  dead  leaders  betokens  weakness  inherent  in  a  race 
of  easily  influenced  hero  worshipers.  Or  grumblers  of 
another  kind  may  sneer  at  our  fanaticism  of  reyerence 
and  point  out  that  upon  closer  inspection  our  much  lauded 
heroes  were  after  all  human  and  shared  with  our  own 
clay  the  imperfections  of  passion  and  performance  which 
is  our  own  limiting  bane.  Notwithstanding  this  cacoph- 
ony of  this  censorious  and  cynic  chorus,  one  who  gen- 
uinely is  on  terms  of  intimacy  with  the  needs  of  the 
human  soul  of  the  individual  and  of  the  nation  will  have 
no  reason  to  doubt  the  efficacy  of  the  nobler  ambitions  of 
these  memorial  occasions.  Rehearsing  the  lives  of  our 
great  men  we  ourselves  cannot  but  be  made  stronger  and 
nobler. 

James  B.  Brad  well.  Editor  of  the  Chicago  Legal  News, 
with  a  few  appropriate  remarks  concerning  the  extent 
and  character  of  the  celebration,  offered  the  following 
resolution  adopted  by  the  Chicago  Bar  Committee,  which 
was  unanimously  adopted: 

ABSombled  at  the  Banquet  Board  in  honor  of  John  Marshall,  Chief 
Justioe  of  the  United  States,  the  Bar  of  Chicago  oongratulates  one 
of  its  members,  Adolph  Moses,  on  the  national  adoption  of  his  motion 
made  before  the  Illinois  State  Bar  Association,  July  7, 1899,  that  the 
centenary  of  the  installation  of  John  Marshall  as  Chief  Justice  be 
celebrated  by  the  Bench  and  Bar. 

In  every  court  of  his  country  this  day  has  been  celebrated.  The 
inspiration  thus  derived  from  the  career  and  character  of  the  gpreat 
Chief  Justice  dignifies  the  bar,  exalts  the  bench  and  strengthens  the 
republia 
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His  brethren,  appreciating  tbe  aealt  eatfamiasm  and  disinterested* 
nesB  of  their  associate^  Adolph  Moee^  are  pioad  that  through  his 
efforts  the  Chicago  Bar  has  the  honor  ofioriginating  this  day's  oeie- 
bration.* 

James  B,  Bradwslu  John  &  Millbr,  iVesufent 

Francis  Laceneb, 

Albxandbb  Sullivan* 
CiymmiHee. 

Chicago,  Feb.  4»  1901. 

An  engrossed  copy  of  this  resolution,  together  with  a 
medal,  was  presented  to  Mr.  Moses  on  behalf  of  the  Chi- 
cago Bar  Association,  inscribed  ^'  The  Chicago  Bar  to 
Adolph  Moses,  proposer  of  the  Marshall  Centenary  cele- 
bration, 1901."  On  the  reverse  side  was  the  inscription 
^^  Who  Honors  Marshall  Beveres  the  Constitution.'' 

Celebration  at  Springfield. 

Exercises  were  held  on  Tuesday,  the  5th  of  February, 
in  the  court  room  of  the  Supreme  Court  of  the  State. 
The  court  met  in  regular  session.  The  General  Assem- 
bly of  Illinois  attended  the  celebration  in  a  body.  The 
meeting  was  presided  over  by  Jesse  Holdom,  President 
of  the  Illinois  State  Bar  Association. 


Introduotory  Address  of  Jesse  Holdom. 

This  celebration  is,  with  the  generous  sanction  of  this 
tribunal,  held  in  the  presence  of  this  court  in  the  Capitol 
building  of  our  State,  under  the  auspices  of  the  Illinois 
State  Bar  Association,  and  like  exercises  have  been  held 
throughout  the  length  and  breadth  of  this  land,  and  par- 
ticipated in  by  courts  and  lawyers,  supplemented  with 
the  attendance  of  thoughtful  citizens,  as  attentive  hearers 
of  the  eloquent  words  which  have  been  voiced  in  his 
praise. 

It  is  a  matter  of  no  little  pride  to  know  that  this  great 
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oatpouring  of  respect  and  homage  to  the  memory  of  the 
^^  Expounder  of  the  Constitation  "  was  first  made  possible 
by  the  action  of  the  Illinois  State  Bar  Association,  and 
that  the  initial  idea  originated  with  Mr.  Adolph  Moses, 
one  of  its  members. 

We  of  Illinois  have  an  additional  interest  and  pride  in 
this  celebration  in  the  fact  that  the  seat  of  the  great  Chief 
Justice  has  been  for  the  past  ten  years  filled  by  Melville 
Weston  Fuller,  a  citizen  of  this  State,  whose  name  is  en- 
rolled as  an  attorney  of  this  court,  whose  eloquent  voice 
has  often  been  heard  within  these  walls  in  the  argument 
of  important  legal  causes.  He  also  sat  in  the  old  State 
Capitol  as  a  member  of  the  House  of  Representatives  and 
has  left  his  impress  in  the  formation  of  the  early  statutes 
of  this  State. 

In  honor  of  the  day  and  the  event  commemorated,  all 
the  courts  of  the  country  —  with  some  few  insignificant 
exceptions  —  stood  adjourned  from  the  transaction  of 
legal  affairs. 

We  are  highly  favored  in  having  with  us  as  the  orator  of 
the  day  a  native  of  the  same  State  as  Washington  and  Mar- 
shall —  a  jurist  who  has  expounded  the  laws  and  the  Con- 
stitution as  Chief  Justice  of  a  court  of  dernier  resort  in  a 
sister  State;  a  statesman  who  has  a  seat  in  the  most  dis- 
tinguished legislative  body  known  to  our  time;  a  gentle- 
man of  learning  and  culture;  an  orator  of  national  rep- 
utation ;  a  kindly,  generous  man,  who  has  traveled  from 
the  nation's  capitol  to  the  home  of  the  great  Lincoln  to 
afford  us  the  pleasure  of  hearing  his  eloquent  tribute  to 
the  memory  of  "John  Marshall."  I  have  the  honor — 
and  it  gives  me  more  pleasure  than  I  can  find  suitable 
words  to  express  —  to  present  to  this  court  as  the  orator 
of  the  day,  Senator  William  Lindsay  of  the  State  of  Ken- 
tucky, whose  theme  is  "  John  Marshall." 


Digitized  by 


Google 


843  Illinois — Oration  of  WilHam  Lindsay. 

Oration  of  William  Idndaay. 

For  the  honor  of  appearing  in  this  august  and  digni- 
fied presence,  and  for  the  opportunity  of  addressing  this 
distinguished  audience,  I  owe  the  Bar  Association  of 
Illinois  my  profound  thanks. 

We  do  not  meet  to  celebrate  the  services  of  a  great 
military  chieftain,  or  the  triumphs  of  a  successful  politi- 
cal leader.  In  the  common  acceptation  of  the  term,  John 
Marshall  was  neither  a  hero,  nor  a  leader  of  the  people. 
He  was  never  the  idol  of  the  day.  His  life  and  labors 
were  not  on  lines  that  excited  enthusiasm  or  challenged 
popular  applause;  but  combining  his  personal  character- 
istics, his  services  and  the  grandeur  of  their  results,  he 
typified,  as  few  men  have  done,  the  fact  that  ^^  Peace 
hath  higher  tests  of  manhood  than  battle  ever  knew." 
A  country  lawyer,  without  ambition  for  personal  ad- 
vancement, he  avoided  oflGlce  and  accepted  public  trust 
only  from  a  sense  of  duty.  In  the  walks  of  his  profes- 
sion he  ripened,  unostentatiously  and  gradually,  into  one 
of  the  profoundest  jurists  of  his  day,  and,  as  opportunity 
came  and  occasion  demanded,  proved  himself  among  the 
greatest  judges  of  modern  times. 

It  was  said  by  Socrates  that  ^^  Four  things  belong  to  a 
judge  — to  hear  courteously,  to  answer  wisely,  to  con- 
sider soberly,  and  to  decide  impartially; "  and  by  Locke, 
^'  He  that  judges  without  informing  himself  to  the  ut- 
most that  he  is  capable,  cannot  acquit  himself  of  judg- 
ing amiss."  These  tests,  each  and  all,  may  be  applied 
to  Marshall,  and  his  judicial  career  failed  in  no  respect 
to  meet  them  in  letter  and  in  spirit. 

The  world  has  builded  monuments  to  her  rulers  and  to 
her  soldiers;  the  books  are  full  of  eulogies  of  statesmen 
and  of  tributes  to  those  who  have  distinguished  them- 
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selves  in  the  walks  of  literature  and  science;  but  in  all 
history  there  is  not  a  parallel  to  the  demonstrations  of 
yesterday  and  to-day,  in  memory  of  a  man  who,  during 
the  life  of  a  generation,  almost  withdrawn  from  the  gaze 
of  the  world,  wrought  out  a  work  which  is  to  endure  as 
long  as  the  American  people  shall  cherish  free  institu- 
tions, and  constitutional  government  shall  be  preserved. 
Eespect  for  the  American  theory  of  liberty,  regulated 
by  law,  inspired  the  thought  of  ^^  John  Marshall  Day," 
and  invoked  the  movement  resulting  in  the  numberless 
demonstrations  in  honor  of  the  American  judge  who 
pointed  the  way  through  which  supreme  authority  may 
be  freely  exercised,  while  constitutional  limitations  con- 
tinue to  be  observed.  The  lessons  these  demonstrations 
teach  are  incalculable  in  value  as  they  are  elevating  and 
ennobling  in  results.  The  good,  the  great  and  the  use- 
ful in  the  fields  of  beneficent  action  would  live  in  vain 
if  the  memory  of  their  deeds  should  be  permitted  to  fade 
into  dim  forgetfulness. 

We  are  told  by  Carlyle,  in  his  inimitable  style,  that 
^'  Great  men,  taken  up  in  any  way,  are  profitable  com- 
pany. We  cannot  look  even  imperfectly  upon  a  great 
man  without  gaining  something  by  him.  He  is  the 
living  light  fountain,  which  it  is  good  and  pleasant 
to  be  near.  The  light  which  enlightens;  which  has  en- 
lightened the  darkness  of  the  world,  and  thus,  not  as  a 
kindled  lamp  only,  but  rather  as  a  natural  luminary 
shining  by  the  gift  of  Heaven;  a  flowing  light  fountain 
.  .  .  of  nature,  original  insight  of  manhood  and  heroic 
nobleness,  in  whose  radiance  all  souls  feel  that  it  is  well 
with  them." 

In  this  spirit  we  take  up  Marshall.  With  this  senti- 
ment we  look  on  his  history,  and  contemplating  the  record 
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of  his  deeds  see  him  as  though  he  were  yet  a  living,  mov- 
ing, controlling  fuctor  in  the  affairs  of  men.  We  cannot 
look  on  him  even  thus  imperfectly  without  gain,  or  fail 
to  realize  that  the  light  which,  two  generations  ago,  was 
enkindled  through  him  in  the  realms  of  constitutional  law 
and  of  international  and  municipal  jurisprudence,  still 
shines  with  undiminished  vigor.  Judges  and  lawyers, 
statesmen  and  politicians,  the  learned  of  all  classes  of  so- 
ciety, feel  today  as  they  never  felt,  that  it  is  good  to  con- 
template Marshall  and  pleasant  to  be  near  the  light  he 
left  burning  when  his  mortal  career  was  closed,  which 
light  will  continue  to  illumine  the  judicial  way  as  long 
as  American  institutions  shall  live. 

Up  to  his  appointment  to  be  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  Marshall's  career  had 
not  been  marked  by  services  suflGlciently  exceptional  to 
attract  to  him  the  public  attention  his  personal  worth  and 
capacity  deserved.  His  earlier  manhood  was  spent  in  the 
formative  period  of  the  republic,  an  age  abounding  in  men 
of  eminence  and  distinction.  His  opportunities  were 
limited  and  his  native  modesty  obscured  for  the  time  his 
intellectual  and  moral  greatness.  A  minute-man  in  1775, 
a  lieutenant  in  the  Continental  line  in  1776,  a  captain  in 
1777,  he  participated  in  the  battles  of  Brandywine,  Ger- 
mantown  and  Monmouth,  and  shared  the  privations  and 
hardships  in  the  winter  which  gave  to  Valley  Forge  its 
historic  interest. 

Eetiring  from  active  participation  in  the  war  of  the 
Eevolution,  when  his  services  could  no  longer  be  profit- 
ably utilized,  he  turned  his  attention  to  the  profession  in 
which,  in  the  course  of  events,  he  was  to  achieve  the  most 
unexampled  success.  He  began  his  professional  life  in 
Kichmond,  the  metropolis  of  the  then  leading  American 
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Commonwealth.  He  served  his  State  in  its  legislature, 
and  was  a  member  of  the  convention  through  which  Vir- 
ginia ratified  the  Federal  Constitution.  Convinced  by^ 
experience  that  under  the  Articles  of  Confederation  the 
General  Government  was  utterly  inadequate,  he  advocated 
a  supreme  authority,  perfectly  and  eflSciently  organized. 
He  was  an  earnest  advocate  of  the  ratification  of  the 
plan  proposed  by  the  convention  over  which  Washington 
presided,  and  of  which  Madison  was  a  leading  member. 
He  realized  that  the  Confederation  was  approaching  its 
dissolution  and  then  had  but  a  nominal  existence.  He 
acted  with  Washington,  Madison,  Eandolph,  Nicholas  and 
their  associates  unmoved  by  the  eloquence  of  Henry  and 
una  wed  by  the  predictions  of  those  who  could  see,  or  sup- 
posed they  could  see,  in  the  adoption  of  the  Constitution 
the  ultimate  destruction  of  the  States  and  the  centraliza- 
tion of  all  power  in  the  Federal  Government. 

He  appreciated  the  necessity  for,  and  earnestly  advo- 
cated the  creation  of,  a  government  possessing  the  power 
not  only  to  make  treaties,  'but  to  compel  their  perform- 
ance; to  lay  taxes  and  enforce  their  collection;  borrow 
money  and  provide  for  its  payment;  regulate  commerce 
with  foreign  nations  and  among  the  States;  establish  and 
support  postofiices  and  post  roads;  raise  and  support 
armies,  provide  and  maintain  a  navy,  and  do  and  perform 
all  those  indispensable  acts  and  things  for  which  provision* 
had  been  apparently  made  by  the  Articles  of  Confedera- 
tion, but  which  the  central  government  was  without  the 
means  of  doing  or  performing.  He  did  not  fear  that  the 
independent  and,  in  some  respects,  omnipotent,  judiciary,, 
to  be  called  into  existence  by  the  Constitution,  would 
place  the  Federal  Government  above  and  beyond  the  con- 
trol of  the  people.    On  the  contrary,  he  believed  that  the 
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great  powers  of  the  jodioiary  were  indispensably  neces- 
sary for  the  protection  of  the  people  against  the  abuse  of 
authority  by  the  legislative  and  executive  departments. 

It  is  hardly  possible,  though  he  may  have  looked  for- 
ward to  the  time  when,  under  his  leadership  as  its  first 
officer,  the  Supreme  Court  would  demonstrate  that  judi- 
cial power  which  extends  to  all  cases  in  law  and  equity 
arising  under  the  Constitution  and  laws  of  the  United 
States,  and  under  treaties  made  or  which  might  be  made 
under  their  authority ;  to  all  classes  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the  United 
States  might  be  a  party,  and  to  controversies  between  two 
or  more  States,  was  among  the  most  conservative  and 
republican  features  of  the  new  plan  of  government. 

In  May,  1800,  he  was  offered  the  place  of  Secretary  of 
War.  Before  the  end  of  the  year  he  was  made  Secretary 
of  State,  and  January  31, 1801,  was  appointed  Chief  Jus- 
tice of  the  United  States. 

If  his  career  had  then  terminated,  his  name  would  have 
gone  down  in  history  with  the  honor  and  respect  attend- 
ing those  who,  standing  above  their  fellows  in  moral  and 
intellectual  greatness,  have  met  responsibilities  with  un- 
faltering courage,  and  discharged  the  duties  o.f  life  with 
that  conscientious  devotion  which  distinguishes  the  patri- 
otic citizen  and  embellishes  the  character  of  the  Christian 
gentleman.  Fortunately,  for  his  country  and  for  future 
ages,  the  Chief  Justice  was  given  yet  thirty-four  more 
years  of  life. 

By  his  genius  and  learning  he  explored  the  mysteries 
of  the  Federal  Constitution  and  brought  to  the  light  of 
day  the  hidden  wisdom  that  lay  concealed  within  its 
bosom. 

It  is  a  common  remark  that  to  him  we  are  indebted  for 


Digitized  by 


Google 


John  Marshall  Memorial.  34S 

the  Constitution ;  that  he  was  not  merely  its  expounder, 
but  its  author  and  creator;  that  he  raised  it  from  a  doubt- 
ful experiment  to  a  harmonious,  permanent  and  beneficent 
system  of  government.  This  is  at  once  mistaken  eulogy 
and  misdirected  praise. 

With  the  conception  and  preparation  of  the  plan  of 
government  embodied  in  the  Constitution  he  had  no  di- 
rect or  immediate  connection.  He  was  in  no  sense  the 
xiuthor  or  creator  of  the  plan.  The  Constitution,  with  its 
marvelous  virtues  and  possibilities,  was  the  product  of 
-compromise  and  concession.  It  was  not  what  any  mem- 
ber of  the  convention  would  have  made  it,  and  probably 
demanded  the  unqualified  approval  of  no  one  of  the  distin- 
guished men  who  eventually  signed  it  It  came  in  obedi- 
ence to  inexorable  necessity,  and  would  not  have  been 
adopted  but  for  the  conviction  that  its  rejection  would 
precipitate  a  catastrophe,  the  consequences  of  which  no 
one  could  foresee. 

The  Chief  Justice  recognized  that  it  was  his  duty  to  in- 
terpret, to  construe,  not  to  create,  the  Constitution,  and 
that  he  had  no  right  to  add  to  or  subtract  from  its  most 
unimportant  provision.  The  courts  have  no  concern  with 
the  Constitution  except  to  discover  its  meaning  and  to 
apply  that  meaning  to  the  causes  that  from  time  to  time 
eome  before  them  for  adjudication.  No  one  realized  or 
appreciated  these  truths  more  sensibly  than  Chief  Justice 
Marshall,  and  no  judge  more  conscientiously  refrained 
from  the  creation  of  either  constitutional  or  statutory 
law.  ' 

He  came  to  a  work  original  and  unexampled  in  its  char- 
acter and  importance.    The  time  during  which  the  Con- 
stitution had  been  in  force  before  his  induction  into  office  I 
had  been  barely  sufficient  for  the  organization  of  the  ju- 


Digitized'by 


Google 


349  nUnois—  Oration  of  Wittiam  Lindsay. 

dicial  system.  But  few  constitutional  qaestions  had  been 
passed  on  by  the  Supreme  Court. 

I  quote  from  an  eminent  lawyer,  a  cotemporary  and 
personal  friend  of  the  Chief  Justioe: 

^^  At  the  date  of  his  appointment  the  Constitution  had 
been  more  frequently  discussed  in  deliberative  assemblies 
than  in  the  Supreme  Court  of  the  United  States.  Cir- 
cumstances had  not  yet  called  for  the  intervention  of  that 
court  upon  questions  opening  the  whole  scheme  of  the 
Constitution,  and  thereby  determining  the  rules  for  ita 
interpretation;  nor  had  anything  of  previous  occurrence 
established  the  meaning  of  some  of  the  most  important 
provisions  which  restrained  the  powers  of  the  Constitu- 
tion. ...  It  is  true  of  the  time  when  this  appoint- 
ment was  made,  that,  in  many  parts  of  the  greatest  diffi- 
culty and  delicacy,  it  had  not  then  received  judicial 
interpretation." 

At  the  close  of  the  administration  of  the  elder  Adams,, 
party  spirit  had  reached  its  climax.  Differences  in  politico 
so  far  obscured  the  ancient  relations  of  personal  friend- 
ship between  the  outgoing  and  incoming  President  that 
its  affectionate  character  was  not  restored  until  old  age 
had  mellowed  in  each  the  resentments  of  party  antagon- 
isms. Adams  retired  from  office  under  a  cloud  of  un- 
popularity, which  we  of  to-day  find  it  impossible  to  com- 
prehend. The  new  Chief  Justice,  his  supporter  and 
appointee,  inherited  a  full  share  of  the  bitterness  that«had 
been  poured  on  the  head  of  the  administration. 

John  Marshall  had  never  been  partial  to  Thomas  Jeffer- 
son, and  had  no  sympathy  with  his  opinions  or  policies. 
Jefferson  regarded  Marshall's  theories  of  government  a& 
hostile  to  the  local  suprenutcy  of  the  States  and  dangerous 
to  liberal  institutions.    Ko  two  men  did  more  to  develop 
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and  direct  constitutional  government,  bat  in  working  out 
the  great  problem  neither  disguised  his  hostility  to  or  his 
want  of  respect  for  the  other.  Jefferson's  friends  com- 
plained that  the  opinion  in  Marbury  v.  Madison  was  an 
extrajudicial  attack  on  the  President,  and  in  view  of  the 
adjudged  want  of  jurisdiction  in  the  court,  there  was  ap- 
parent foundation  for  the  complaint.  On  the  other  hand, 
the  rulings  of  the  Chief  Justice  in  the  trial  of  Aaron 
Burr  were  made  the  pretext  for  organized  calumny  and 
abuse,  admitting  neither  excuse  nor  extenuation. 

Bepelling  insinuations  made  in  argument  by  counsel 
representing  the  Government,  the  Chief  Justice  took  ad- 
vantage of  his  charge  to  the  jury  in  that  case  to  pro- 
nounce these  memorable  words: 

"  Much  has  been  said  in  the  course  of  the  argument  on 
points  on  which  the  court  feels  no  inclination  to  comment 
I  particularly,  but  which  may  perhaps  not  improperly  re- 
ceive some  notice.  That  this  court  dares  not  usurp  power 
is  most  true.  That  this  court  dares  not  shrink  from  its 
duty  is  not  less  true.  No  man  is  desirous  of  placing 
himself  in  a  disagreeable  situation.  No  man  is  desirous 
of  becoming  the  peculiar  subject  of  calumny.  No  man, 
might  he  let  the  bitter  cup  pass  from  him  without  self- 
reproach,  would  drain  it  to  the  bottom.  But  if  he  has 
no  choice  in  the  case,  if  there  is  no  alternative  presented 
to  him  but  dereliction  of  duty  or  the  opprobrium  of  those 
who  are  denominated  the  world,  he  merits  the  contempt 
as  well  as  the  indignation  of  his  country  who  can  hesitate 
which  to  embrace." 

This  was  not  the  wail  of  a  man  appealing  for  temperate 
consideration,  or  for  justice,  but  the  defiance  of  a  judge 
whose  courage  and  fortitude  were  equal  to  his  sense  of 
duty,  and  whose  resolution  was  that,  so  far  as  he  was 


Digitized  by 


Google 


^851  Illinois — Oration  of  Wiltiam  Lindsay. 

/concerned,  the  law  should  be  vindicated,  though  its  min- 
'ister  be  sacrificed.  It  was  responsive  to  the  injunction 
from  on  high  to  those  who  sit  in  judgment,  ^^  Ye  shall 
not  respect  persons  in  judgment,  but  ye  shall  hear  the 
small  as  well  as  the  great;  ye  shall  not  be  afraid  of  the 
face  of  man." 

The  key  to  John  Marshall's  character  was  that  he  was 
not  "  afraid  of  the  face  of  man."  His  sublime  courage, 
his  discriminating  judgment,  his  judicial  temperament, 
his  directness  and  simplicity  of  statement,  his  irresistible 
and  irrefutable  logic,  combined  to  prepare  him  for  the 
position  he  ultimately  reached  in  public  estimation  — 
the  first  and  the  greatest  interpreter  and  expounder  of 
the  Federal  Constitution  and  of  the  checks  and  balances 
of  the  complex  system  of  government  resulting  from  its 
-adoption. 

The  cases  in  which  he  established  for  himself  the  repu- 
tation of  the  greatest  constitutional  lawyer  of  the  country 
did  not  reach  the  court  of  final  resort  until  time  had 
tempered  the  acerbity  of  party  controversy,  and  per- 
sonal antagonisms  had  measurably  passed  into  oblivion. 
The  people  had  virtually  become  all "  Sepublicans  "  and  all 
^^  Federalists  "  in  their  devotion  to  constitutional  govern- 
ment The  harmony  of  social  intercourse  appealed  for 
by  Mr.  Jefferson  in  his  first  inaugural  address  had  been 
restored,  and  the  courts  approached  the  consideration  of 
questions  arising  under  the  Federal  Constitution  with  the 
calmness  and  deliberation  their  dignity  and  importance 
required. 

The  time  came  for  the  discussion  of  the  Constitution  in 
the  tribunal  clothed  with  the  power  and  charged  with  the 
duty  of  its  authoritative  exposition.  The  nature  and  ex- 
tent of  the  powers  delegated  to  the  General  Government 
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and  the  limitations  imposed  by  the  Constitution  on  the 
States  ceased  to  be  mere  matters  of  popular  or  academic 
controversy.  They  became  practical  issues,  affecting  not 
only  State  and  Federal  officials  in  the  discharge  of  their 
respective  duties,  but  the  industrial  and  business  pursuits 
of  the  people.  The  States  were  naturally  jealous  of  the 
importance  of  the  Federal  Government,  and  impatient  on 
account  of  the  restraints  the  Constitution  imposed  on  their 
original  powers.  State  officials  were  reluctant  to  aban- 
don the  exercise  of  authority  which  a  few  short  years 
before  was  undisputed,  and  resented  the  claim  that  there 
were  other  limitations  than  those  plainly  and  expressly 
set  out  in  the  covenant  through  which  the  ^'more  perfect 
union  "  had  been  instituted. 

Two  theories  ^of  constitutional  construction  were  kept 
before  the  country  by  those  who,  on  the  one  hand,  were 
inclined  to  magnify  the  powers  and  importance  of  the 
central  authority,  and  those  who,  on  the  other,  insisted 
that,  at  the  most,  the  Constitution  was  but  a  league  be- 
tween sovereign  States,  and  the  Federal  Government  but 
the  common  agent  of  the  original  sovereigns. 

The  utilization  of  steam  as  a  practical  motive  power 
gave  occasion  for  the  great  case  of  Gibbons  v.  Ogden,  in- 
volving the  fundamental  question  whether  New  York 
could  constitutionally  grant  to  certain  named  individuals 
the  exclusive  right  to  navigate  the  waters  of  that  State 
by  vessels  propelled  by  steam.  Speaking  for  the  court, 
the  Chief  Justice  announced  a  decision  that  for  more 
than  eighty  years  has  successfully  stood  the  tests  of  hos- 
tile criticism.  For  clearness  of  statement,  for  irresistible 
argument,  as  a  specimen  of  legitimate  interpretation  and 
of  comprehensive  analysis,  the  opinion  of  the  court  n:- 
mains  unexcelled  in  the  literature  of  constitutional  law. 
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In  the  consideration  of  the  relative  authority  claimed 
for  the  Federal  and  State  governments,  respectively,  over 
qnestions  of  commerce  among  the  States,  the  court,  in 
language  luminous  and  convincing,  if  not  conclusive,  an- 
nounced the  rule  of  constitutional  interpretation. 

After  referring  to  the  cases  of  Gibbons  v.  Ogden  and 
Martin  v.  Hunter's  Lessee,  the  orator  proceeded : 

The  excuse  I  offer  for  these  copious  extracts  is  the  rec- 
ognized difSculty  of  abbreviating  that  which  Marshall 
and  Story  have  reduded  to  the  last  analysis,  and  the  im- 
possibility of  stating  with  their  accustomed  clearness  and 
perspicuity  the  fundamental  rules  of  interpretation,  which, 
under  the  leadership  of  the  Chief  Justice,  the  court  of 
ultimate  resort  has  applied  and  continues  to  apply  to  that 
supreme  law,  in  the  light  of  and  in  conformitj'  to  which 
all  other  laws,  State  and  National,  are  to  be  read,  ex- 
pounded and  administered. 

Interpretation,  exposition  and  construction.  This  was 
the  work  to  which  Marshall  gave  his  great  powers,  with 
the  most  unsparing  labor.  He  invented  no  new  rules  of 
interpretation,  he  resorted  to  no  strange  or  hitherto  un- 
known canons  of  construction.  Artificial  reasoning  was 
as  foreign  to  his  nature  as  was  the  fear  of  adverse  criti- 
cism, when  declaring  the  conviction  to  which  patient  in- 
vestigation and  sound  judgment  pointed  the  way.  With 
him  as  its  chief,  the  great  court  brushed  aside  the  phan- 
tom of  judicial  encroachment  on  legislative  functions, 
which  some  of  those  who  opposed  the  adoption  of  the 
Constitution  had  vigorously  pressed  on  the  attention  of 
the  people. 

In  the  first  case  in  which  the  court  (after  Marshall  be- 
came Chief  Justice)  adjudged  the  invalidity  of  a  Congres- 
sional enactment,  as  outside  of  constitutional  warrant,  it 
Vol.  11—23 
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also  declined  to  exercise  the  jurisdiction  the  invalid  stat- 
ute had  attempted  to  confer. 

To  the  question  whether  an  act  of  Congress  repu^:- 
nant  to  the  Constitution  binds  the  courts  and  obliges 
them  to  give  it  effect,  it  was  answered  that: 

^'  If  this  law  be  in  opposition  to  the  Constitution,  if 
both  the  law  and  the  Constitution  apply  to  a  particular 
case,  so  that  the  court  must  either  decide  that  case  com- 
formable  to  the  law,  disregarding  the  Constitution,  or 
comformable  to  the  Constitution,  disregarding  the  law, 
the  court  must  determine  which  of  these  conflicting  rules 
governs  the  case.  This  is  the  very  essence  of  judicial 
duty.  If  then,  the  courts  are  to  regard  the  Constitution, 
and  the  Constitution  is  superior  to  an  ordinary  act  of 
the  legislature,  the  Constitution,  and  not  such  ordinary 
act,  must  govern  the  case  to  which  they  both  apply." 

This  answer  seems  axiomatic  to  the  lawyer  of  to^lay, 
but  it  did  not  appear  so  to  the  lawyer  of  a  hundred  years 
ago.  In  1785  the  legislature  of  Rhode  Island  impeached 
the  judges  of  that  State  for  their  temerity  in  refusing 
to  enforce  unconstitutional  legislation,  and  in  1807  and 
1809  Ohio  judges  were  impeached  for  a  like  offense. 
Patrick  Henry,  in  the  Virginia  Convention,  expressed 
doubt  as  to  whether  the  Federal  judiciary  would  have 
the  courage  to  declare  Congressional  legislation  uncon- 
stitutional. Speaking  for  the  Virginia  judges  who  had 
done  so,  he  exclaimed : 

'^  Yes,  sir;  our  judges  opposed  the  act  of  the  legislature. 
We  have  this  landmark  to  guide  us.  They  had  the  forti- 
tude to  decree  that  they  were  the  judiciary,  and  they 
oppose  unconstitutional  acts.  Are  you  sure  that  your 
Federal  judiciary  will  act  thus  ?  Is  that  judiciary  so  well 
constituted  and  so  independent  of  other  branches  as  our 
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State  judiciary?  Where  are  your,  landmarks  in  this 
government?  I  will  be  bold  to  say  that  yon  cannot  find 
any.  I  take  it  as  the  highest  encomium  on  this  country, 
that  the  acts  of  the  legislature,  if  unconstitutional,  are 
liable  to  be  opposed  by  the  judiciary." 

A  quiet  and  unobtrusive  Bichmond  lawyer,  who  sat 
in  that  Virginia  convention  — a  colleague  of  the  eloquent 
Henry  —  fifteen  years  later  established  the  landmarks 
inquired  for  and  proved  to  the  country  that  the  Federal 
judiciary  was  so  well  constituted  that  it  had  the  forti- 
tude and  courage  to  oppose  unconstitutional  legislation ; 
and  better  still,  the  moderation  and  forbearance  to  de- 
cline jurisdiction  not  conferred  by  the  Constitution,  and 
which  Congress,  though  it  might  proffer,  had  no  author- 
ity to  confer. 

Asserting  the  power  and  duty  of  opposing  Congress, 
when  the  Constitution  so  required,  the  Supreme  Court 
set  the  example  of  restraining  itself,  and  confidence, 
though  said  to  be  a  plant  of  slow  growth,  soon  became 
the  connecting  link  between  the  people  and  that  high 
tribunal. 

Convinced  that  the  judiciary  was  the  guardian  of  the 
Constitution,  and  that  in  consequence  of  such  guardian- 
ship the  government  of  the  Union  is  a  government  of 
laws  and  not  of  men,  confidence  ripened  into  respect 
and  admiration,  and  the  Supreme  Court  insensibly  se- 
cured and  assumed  the  position  intended  for  it  by  the 
framers  of  the  Constitution.  It  took  its  place  as  a  co- 
ordinate department  of  government,  with  a  hold  on  the 
people  as  strong  as  that  of  any  other  department.  This 
hold  has  been  maintained  through  all  the  changes,  all 
the  upheavals  and  all  the  trying  contests  of  the  century 
which  has  just  been  transformed  into  'Hhe  eternal  land- 
scape of  the  past." 
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It  is  not  fair  to  say  that  the  court  had  failed  in  secur- 
ing pablic  confidence  np  to  the  advent  of  John  Marshall 
as  its  Chief  Jnstice.  It  is  not,  however,  unfair  or  nnjnst 
to  say  that  pablic  attention  had  not  been  specifically 
directed  to  its  field  of  labor,  and  that  the  litigation  it 
had  theretofore  considered  had  not  been  of  the  character 
and  importance  to  attract  general  poblic  notice,  in  the 
face  of  the  political  interests  excited  by  the  law-making 
department,  and  the  personal  consideration  enjoyed  by 
the  eminent  men  who  had  occupied  the  chief  executive 
office  of  the  Union. 

From  February  4, 1801,  till  his  death  on  July  6, 1836^ 
as  far  as  it  was  possible,  Marshall  sank  his  personality  in 
the  court  of  which  he  was  the  presiding  justice.  As  a 
public  character,  he  was  no  longer  one  of  the  people.  As 
the  Chief  Justice,  he  was  the  concrete  representative  of 
the  law.  Through  him  and  through  the  great  court  of 
which  he  was  the  acknowledged  leader  the  law  of  the 
land  day  by  day  pronounced  its  judgments,  and  before 
he  was  called  to  his  eternal  rest  the  Constitution,  which 
at  the  beginning  appeared  an  undeveloped  skeleton,  took 
on  the  form  of  consistence,  beauty  and  harmony,  and 
from  an  apparently  tongueless  automaton  became  a 
breathing,  speaking  and  directing  potentiality. 

Viewed  from  our  present  standpoint,  we  see  that  the 
Constitution  as  the  plan  of  government  is  as  remarkable 
for  its  arrangement  of  subjects  as  for  the  concise  and 
appropriate  language  in  which  the  will  of  the  people  k 
expressed. 

It  was  happily  said  on  a  great  occasion  by  David  Dud- 
ley Field,  that  there  is  scarcely  another  instrument  to 
which  the  rule  noscittbr  a  sodis  can  be  better  applied  for 


Digitized  by 


Google 


357  Illinois— Oration  of  William  Lindsay. 

its  interpretation.  This  mle  the  Chief  Justice  and  bis 
associates  for  thirty-four  years  applied  with  andeviating 
fidelity  and  comprehensive  intelligence.  From  Marbury 
V.  Madison  to  Barron  v.  Baltimore,  the  last  case  in  which 
the  Chief  Justice,  as  the  organ  of  the  court,  discussed  a 
constitutional  question,  the  work,  not  of  creation,  but  of 
development,  steadily  progressed  in  the  manifestation  of 
the  true  character  and  capabilities  of  the  plan  of  govern- 
ment, which,  at  the  time  of  its  adoption,  was  understood 
and  appreciated  by  scarcely  a  tithe  of  those  who  partici- 
pated in  its  creation. 

It  would  be  out  of  place  to  attempt,  and  the  occasion 
will  not  permit,  an  exhaustive  review  of  the  connection 
of  the  Chief  Justice  with  our  judicial  system  or  of  his 
labors  in  harmonizing  and  developing  that  system.  He 
was  a  party  man  but  not  a  partisan.  He  distinguished 
clearly  between  principles  and  policies.  A  Federalist  of 
the  school  of  Washington,  he  was  as  moderate  in  the  ex- 
pression of  his  views  as  he  was  steadfast  and  inflexible 
in  defending  them.  Popular  clamor  could  neither  move 
him  from  the  line  of  duty  as  he  saw  it  nor  seduce  him 
into  a  course  that  did  not  commend  itself  to  his  judgment 
and  his  conscience.  He  and  his  associates  on  the  Su- 
preme Bench  were  not  the  favorites  of  the  administra- 
tion that  came  into  power  a  month  after  he  assumed  the 
oflBoe  of  Chief  Justice.  If,  for  thirty-five  years,  the  na- 
tional executive  and  the  national  legislature  were  not 
the  unfriendly  critics  of  the  court,  they  certainly  were 
not  its  partisans  or  apologists.  It  is  probably  better  for 
the  country  and  for  the  court  that  such  was  the  case. 
Opposition  promoted  the  independence  of  the  individual 
judges,  and  tended  to  define  and  establish  the  extent  of 
judicial  authority,  and  to  mark  the  lines  of  judicial  duty 
with  technical  accuracy  and  precision. 
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Under  the  leadership  of  Marshall,  the  court  rejected 
the  dogma  of  strict  construction,  bat  did  so  without  ac- 
cepting or  adopting  its  counterpart  Hamilton  defines 
the  rules  of  legal  interpretation  to  be  the  rules  of  com- 
mon sense,  adopted  by  the  courts  in  the  construction  of 
laws.  The  deliverances  of  the  Chief  Justice  in  Gibbons 
V.  Ogden,  Cohens  v,  Virginia  and  Osbom  v.  The  Bank 
afford  striking  examples  of  the  application  of  common 
sense  in  the  interpretation  of  the  organic  law.  To  say 
that  '^men  whose  intentions  require  no  concealment  gen- 
erally employ  the  words  which  most  directly  and  aptly 
express  the  ideas  they  intend  to  convey,"  and  that  the 
makers  of  the  Constitution  "  must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  have  intended 
what  they  have  said,"  joins  conviction  with  simplicity 
and  appeals  directly  to  the  common  sense  of  the  layman 
as  well  as  the  lawyer,  and  of  the  uncultured  man  as  well 
as  the  scholar.  Such  rules  do  not  conflict  in  principle 
with  Mr.  Jefferson's  rule,  that,  on  every  question  of  con- 
stitutional construction,  we  should  carry  ourselves  back 
to  the  time  when  the  Constitution  was  adopted,  and  rec- 
ollect the  spirit  manifested  in  the  debates,  instead  of  try- 
ing what  meaning  may  be  squeezed  out  of  the  text  or 
invented  against  it,  and  conform  to  the  probable  one  in 
which  it  wris  passed.  Nor  with  his  other  rule,  that 
"  when  an  instrument  admits  of  two  constructions  —  the 
one  safe,  the  other  dangerous;  the  one  precise,  the  other 
indefinite  —  I  prefer  that  which  is  safe  and  precise." 

No  mt.  1  has  figured  in  American  affairs  who  under- 
stood better  or  more  thoroughly  appreciated  the  fact 
that  'Hruth  makes  all  things  plain,"  and  against  the 
truth  as  Chief  Justice  Marshall  presented  it,  casuistry 
and  ingenuity  struggled  in  vain  to  secure  a  foothold.   It 
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was  said  by  William  Wirt  that  ao  one  ooald  mistake  his 
style  —  "  the  words  so  completely  matched  the  thought." 
The  justice  of  this  epigram  is  exemplified  in  the  compen- 
dium of  constitutional  construction  expressed  by  the 
Ohief  Justice  in  his  dissenting  opinion  in  Ogden  v.  Saun- 
ders— "the  intention  of  the  instrument  must  prevail 
.  .  .  this  intention  must  be  collected  from  its  words 
.  .  .  its  words  are  to  be  understood  in  that  sense  in 
which  they  are  generally  used  by  both  those  for  whom 
the  instrument  was  intended  ...  its  provisions  are 
neither  to  be  restricted  into  insignificance,  nor  extended 
to  objects  not  comprehended  in  them,  nor  contemplated 
by  its  framers." 

Dignified,  concise  and  complete,  the  accuracy  of  the 
conclusions  are  equaled  only  by  the  simplicity  and  clear- 
ness of  the  statement. 

The  Chief  Justice  was  a  steadfast  defender  of  the  the- 
ory that;^  the  authority  of  the  United  States  was  derived 
from  the  people,  but  he  did  not  agree  with  those  who 
argued  from  this  postulate  that  the  grants  were  made  by 
the  people  disassociated  from  their  relations  to  their  in- 
dividual States.  When  this  claim  was  pressed  on  his 
attention  he  responded  that  "  No  political  dreamer  was 
ever  wild  enough  to  think  of  breaking  down  the  lines 
which  separate  the  States,  and  of  compounding  the 
American  people  in  one  common  mass;  of  consequence, 
when  they  act,  they  act  in  their  States." 

He  did  not  agree  with  those  who  claim  that  the  States 
were  never  separately  sovereign  or  individual,  but  inde- 
pendent only  as  members  of  the  American  Union,  before, 
as  well  as  after,  the  acceptance  and  adoption  of  the  Con- 
stitution. He  considered  the  original  Confederation  a 
league  of  sovereign  and  completely  independent  States, 
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but  held  that  the  Union,  under  the  Constitution,  created 
a  government  which,  though  limited  in  its  objects,  is  su- 
preme with  respect  to  those  objects.  He  did  not  differ 
from  Mr.  Jefferson's  theory  that  '^  our  citizens  have  wisely 
formed  themselves  into  one  nation  as  to  others  and  sev- 
eral States  as  among  themselves.  To  the  United  States 
belong  the  external  and  mutual  relations;  to  each  State 
severally  the  care  of  our  persons,  our  property,  our  repu- 
tation and  religious  freedom." 

Miss  Martineau,  who  was  in  Washington  the  last  win- 
ter of  the  long  service  of  the  Chief  Justice,  describes  him 
and  the  Supreme  Court  in  these  words: 

"At  some  moments  this  court  presents  a  singular  spec- 
tacle. I  have  watched  the  assemblage  while  the  Chief 
Justice  was  delivering  a  judgment;  the  three  judges  on 
either  hand,  gazing  at  him  more  like  learners  than  asso- 
ciates; Webster,  standing  firm  as  a  rock,  his  large,  deep* 
set  eyes  wide  awake,  his  lips  compressed,  and  his  whole 
countenance  in  that  intense  stillness  which  instantly  fixes 
the  eye  of  a  stranger.  Clay,  leaning  against  the  desk, 
in  an  attitude  whose  grace  contrasts  strangely  with  the 
slovenly  make  of  his  dress,  bis  snuff-box  unopened  in  his 
hand,  his  small  gray  eye  and  placid  expression  carrying 
an  expression  of  pleasure,  which  redeems  his  face  from 
its  unaccountable  commonness.  The  Attorney-General, 
his  fingers  playing  among  his  papers,  his  quick  black 
eyes  and  thin,  tremulous  lips  for  once  fixed,  his  small 
face,  pale  with  thought,  contrasting  remarkably  with  the 
other  two.  Those  men,  absorbed  in  what  they  were  list- 
ening to,  thinking  neither  of  themselves  nor  of  each 
other,  while  they  were  watched  by  the  groups  of  idlers 
and  listeners  around  them.  The  newspaper  corps,  the 
dark  Cherokee  chiefs,  the  stragglers  from  the  far  west, 
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the  gay  ladies  with  tbeir  waving  plames,  and  the  mem- 
bers of  either  House  that  had  stepped  in  to  listen.  All 
•of  these  have  I  seen  at  one  moment  oonstitate  one  silent 
assemblage,  while  the  mild  voice  of  the  Chief  Justice 
iK>unded  through  the  court." 

Marshall,  Webster,  Clay,  and  the  Associate  Justices,  the 
Senators  and  Bepresentatives,  the  gay  ladies,  the  news- 
paper men,  the  dark  Cherokees,  and  the  English  woman 
who  caught  and  preserved  the  picture,  have  long  since 
gone  to  their  last  accounts,  but  the  scene  breaks  on  our 
«yes  to-day  as  vividly  as  it  appeared  to  those  who  beheld 
it  sixty-five  years  ago.  The  mild  voice  of  the  great  Chief 
Justke  still  sounds  through  the  high  court,  yea,  through 
the  courts  of  all  enlightened  countries,  and  will  continue 
to  sound  as  long  as  wisdom  and  justice  and  reason  shall 
travel  hand  in  hand  with  the  law. 

The  name  of  Marshall  is  so  inseparably  connected  with 
the  court  over  which  he  for  so  many  years  presided  that 
it  may  not  be  inappropriate  to  consider  for  a  moment  the 
character  and  dignity  of  that  court.  Its  jurisdiction, 
original  and  appellate,  extends  to  all  cases  in  law  and 
^equity  arising  under  the  Constitution  and  laws  of  the 
United  States  and  of  treaties  made  under  their  authority. 
To  all  cases  affecting  ambassadors,  ministers  and  consuls, 
to  all  cases  of  admiralty  and  maritime  jurisdiction,  to 
controversies  between  two  or  more  States,  between  citi- 
zens of  different  States,  between  citizens  of  the  same 
State  claiming  lands  under  grants  of  different  States,  and 
between  a  State  or  the  citizens  thereof  and  foreign  States, 
citizens  or  subjects.  No  other  court  compares  with  it  in 
jurisdiction,  power  or  independence.  Writing  concern- 
ing the  Supreme  Court  when  Marshall  was  yet  the  Chief 
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Justice,  De  Tocqueville,  having  first  referred  to  its  gen- 
eral jnrisdiction,  continued: 

^^In  the  nations  of  Europe  the  courts  of  justice  are 
only  called  upon  to  try  controversies  of  private  individ- 
uals; but  the  Supreme  Court  of  the  United  States  sum- 
mons sovereign  powers  to  its  bar.  When  the  clerk  of  the 
court  advances  to  the  step  of  the  tribunal  and  simply 
says, '  The  State  of  New  York  v.  The  State  of  Ohio,'  it  is 
impossible  not  to  feel  that  the  court  which  he  addresses 
is  no  ordinary  body,  and  when  it  is  recollected  that  one 
of  those  parties  represents  one  million  and  the  other  twa 
millions  of  men,  one  is  struck  by  the  responsibility  of  the 
seven  judges,  whose  decision  is  about  to  satisfy  or  dis- 
appoint  so  large  a  number  of  their  fellow-citizens.  .  •  . 
The  peace,  the  prosperity  and  the  very  existence  of  the 
Union  are  vested  in  the  hands  of  the    .    .    .    judges."^ 

For  the  organization  and  leadership  of  this  court,  with 
its  unparalleled  powers  and  far-reaching  authority,  Mar- 
shall seems  to  have  been  specially  set  apart  by  nature.  H& 
may  not  have  been  as  deeply  read  in  the  literature  of  the 
law  as  some  of  his  professional  brethren,  or  as  some  of  his 
judicial  associates ;  in  statecraft  he  may  have  had  his  supe- 
riors ;  in  constructive  ability  he  was  not  the  equal  of  Ham- 
ilton,  and  as  a  political  philosopher  was  inferior  to  Jeffer- 
son ;  but  no  man  of  his  day,  not  even  Madison,  was  more 
thoroughly  imbued  with  the  spirit  of  the  Constitution  or- 
more  familiarly  acquainted  with  the  causes  that  led  to 
its  formation,  or  with  the  ends  and  purposes  it  was  in- 
tended to  accomplish,  or  more  capable  of  applying  its 
provisions  to  the  events  that  necessarily  followed  its 
adoption.  If  it  be  true,  as  was  said  by  one  of  his  friends^ 
that  a  truly  great  judge  belongs  to  an  age  of  political 
liberty  and  public  morality,  and  is  the  representative  of 


Digitized  by 


Google 


863  Illinois — Oration  of  William  Undsa^. 

the  abstract  justice  of  the  people,  it  is  equally  true  that 
when  Marshall  was  made  Ohief  Justice  the  age  and  the 
occasion  and  the  great  judge  came  together. 

It  was  said  of  him  by  an  eminent  Englishman  that 
'^  his  work  of  building  up  and  working  out  the  Constitu- 
tion was  accomplished  not  so  much  by  the  decisions  he 
gave,  as  by  the  judgments  in  which  he  expounded  the 
principles  of  these  decisions;  judgments  which  for  their 
philosophical  breadth,  the  luminous  exactness  of  their 
reasoning  and  the  fine  political  sense  which  pervaded 
them,  have  never  been  surpassed  and  rarely  equaled  by 
the  most  famous  tribunals  of  modern  Europe  or  of  an- 
cient Eome.  He  grasped  with  extraordinary  force  and 
clearness  the  cardinal  idea  that  the  creation  of  a  National 
Government  implies  the  grant  of  all  such  subsidiary 
powers  as  are  requisite  to  the  effectuation  of  its  main 
powers  and  purposes;  but  he  developed  and  applied  this 
idea  with  so  much  prudence  and  sobriety,  never  treading 
on  purely  political  grounds,  never  indulging  the  tempta- 
tion to  theorize,  but  content  to  follow  out  as  a  lawyer 
the  consequences  of  legal  principles,  that  the  Constitution 
seemed  not  so  much  to  rise  under  his  hands  to  its  full 
stature,  as  to  be  gradually  unveiled  by  him,  until  it  stood 
revealed  in  the  harmonious  perfection  of  the  form  which 
its  founders  designed." 

Not  alone  in  the  field  of  constitutional  law  did  the 
Chief  Justice  excel.  The  novel  character  and  the  funda- 
mental nature  of  the  propositions  involved  in  constitu- 
tional interpretation  attracted  attention  that  would  not 
have  been  directed  to  a  court  with  no  authority  other 
than  that  of  applying  and  enforcing  a  system  of  juris- 
prudence, resting  on  precedent  and  statute,  and  venerable 
alone  from  the  traditions  of  the  past. 
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International  law,  maritime  and  admiralty  jurisdiction, 
the  law  merchant  and  all  branches  of  manicipal  law  were 
involved  at  one  time  or  another  in  the  litigation  disposed 
of  while  Marshall  was  on  the  bench.  I  do  not  need  to  say 
that  the  opinions  of  the  court,  and  notably  those  prepared 
by  the  Chief  Justice,  took  rank  with  the  best  that  came 
from  the  most  enlightened  courts  of  the  world,  and  were 
everywhere,  as  they  yet  are,  received  as  the  highest  au- 
thority. Independent  of  and  aside  from  the  unexampled 
jurisdiction  necessarily  following  the  power  and  duty  of 
American  judges  to  pass  on  the  authority  of  the  law- 
making power,  Marshall,  in  the  arena  of  pre-existing  ju- 
risprudence, rivaled  Mansfield  as  a  common-law  judge, 
and  surpassed  Eldon  as  a  chancellor. 

He  was  not  merely  a  great  lawyer  and  a  great  judge, 
but  as  a  lawyer  and  judge  he  shone  with  such  resplendent 
greatness  that  the  world  has  well  nigh  forgotten  his  ac- 
complishments as  a  writer  and  his  capacity  as  a  states- 
man.   .    .    . 

It  is  not  to  be  said  that  the  opinions  of  Marshall  have 
never  been  questioned  or  disputed.  Several  of  them  have 
been  modified  and  some  virtually  overruled.  Many  who 
recognize  bis  greatness  as  a  lawyer  and  his  superiority 
as  a  judge  decline  to  accede  to  his  reasoning  in  some  in- 
stances, or  to  the  justice  of  his  conclusions  in  others. 
There  is,  however,  a  general  —  I  may  say  almost  uni- 
versal—  consensus  of  opinion,  that  he  was  entitled  to 
the  position  he  won  in  public  estimation,  as  the  ablest  con- 
stitutional lawyer  of  his  day,  and  the  greatest  judge  the 
country  has  yet  produced. 

The  problems  arising  out  of  our  late  treaty  with  Spain 
have  awakened  a  new  interest  in  constitutional  law. 
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Students  are  eagerly  searching  the  opinions  of  the  Sn- 
preme  Court  rendered  while  Marshall  was  the  Chief  Jus- 
tice, and  on  every  hand  those  opinions  are  being  patiently 
and  laboriously  investigated,  with  the  assurance  that  they 
will  shed  light  on  the  difficult  questions  with  which  the 
executive,  legislative  and  judicial  departments  of  the  gov- 
ernment are  now  besets 

The  great  court  over  which  Marshall  presided,  and  the 
reputation  and  influence  of  which  he  did  so  much  to  es- 
tablish, continues  to  perform  its  duties  and  exercise  its 
functions  as  the  arbiter  of  final  resort  in  all  cases  of  con- 
stitutional difficulty,  and  some  of  these  interesting  ques- 
tions are  now  before  it  for  adjudication. 

It  is  fortunate  that  we  have  a  tribunal  commanding 
public  respect  and  public  confidence,  the  mandates  of 
which  the  people  accept  without  regard  to  political  affilia- 
tions or  to  preconceived  opinions.  This  tribunal  has 
nothing  to  do  with  questions  of  policy,  or  with  the  motives 
of  Congress,  or  with  the  wishes  of  the  President  To  the 
constitutional  power  of  the  legislative  and  executive  de- 
partments the  courts  address  their  attention,  and  this  is 
the  beginning  and  the  end  of  their  duty  and  jurisdiction. 
In  yielding  obedience  to  the  decrees  of  the  courts  we  do 
not  obey  the  judges,  but  the  Constitution  and  the  law,  and 
obedience  to  law  is  the  first  duty  of  the  citizen.  Among 
the  greatest,  perhaps  the  very  greatest  achievement  of 
Marshall,  was  his  successful  inculcation  of  this  lesson. 
A  lesson  that  elevates  the  law,  promotes  good  order  and 
insures  the  stability  of  government.  As  was  impressively 
said  by  James  Bryce,  it  forms  the  mind  and  temper  of 
the  people,  trains  them  to  habits  of  legality,  strengthens 
their  conservative  instincts  and  their  sense  of  the  value 
of  stability  and  permanence  in  political  arrangement.    It 
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makes  them  feel  that  to  comprehend  their  supreme  in- 
strument of  government  is  a  personal  duty,  incumbent 
on  each  of  them,  and  familiarizes  them  with  and  attracts 
them  by  ties  of  pride  and  reverence  to  those  fundamental 
truths  on  which  the  Constitution  is  based. 

After  he  had  served  twenty-eight  years  on  the  Supreme 
Bench,  Marshall,  at  the  instance  of  his  immediate  neigh- 
bors, took  his  seat  as  a  member  of  the  convention  called 
by  Virginia  to  amend  and  reform  the  Constitution  which 
she  adopted  in  1776.  No  such  body  of  men  ever  came 
together  in  any  other  State  of  the  Union.  As  members 
of  that  convention  sat  William  Branch  Giles,  the  Governor 
of  the  Commonwealth ;  Littleton  W.  Tazewell,  a  Senator 
in  Congress;  John  Bandolph,  of  Boanoke;  Philip  Pendle- 
ton Barbour,  the  statesman  and  junst;  Benj.  Watkins 
Leigh,  afterwards  a  United  States  Senator ;  James  Madison 
and  James  Monroe,  ex-Presidents  of  the  United  States; 
John  Marshall,  the  Chief  Justice  of  the  Supreme  Court, 
And  many  others  who,  though  less  famous,  were  dis- 
tinguished for  ability  and  learning.  A  contemporary 
writer,  sketching  the  Chief  Justice  at  this  period,  said  of 
him  that  ^^  his  appearance  was  revolutionary  and  patri- 
archal. Tall,  in  a  long  surtout  of  blue,  with  a  face  of 
genius  and  an  eye  of  fire,  his  mind  possessed  the  rare 
faculty  of  condensation.  He  distilled  an  argument  down 
to  its  essence."  In  this  convention,  speaking  in  defense 
of  the  county  court  system  of  Virginia,  John  Marshall 
gave  expression  to  his  conception  of  the  character  and 
r  duties  of  the  judiciary  in  this  language:  ^^  Advert,  sir^  to 
the  duties  of  a  judge.  He  has  to  pass  between  the  gov- 
ernment and  the  man  whom  that  government  is  prosecut- 
ing. Between  the  most  powerful  individual  in  the  com- 
munity and  the  poorest  and  most  unpopular.    It  is  of  the 
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last  importanoe  that,  in  the  exercise  of  these  duties,  he 
sbonld  observe  the  utmost  fairness.  Need  I  press  the 
necessity  for  this  ?  Does  not  every  man  feel  that  his  own 
personal  security  and  the  security  of  his  property  depends 
on  that  fairness  ?  The  judicial  department^comes  home 
in  its  effects  to  every  man's  fireside;  it  passes  on  his  pros- 
perity, his  reputation,  his  life,  his  all.  Is  it  not  to  the  last 
degree  important  that  he  should  be  rendered  perfectly 
and  completely  independent,  with  nothing  to  influence 
or  control  him  but  God  and  his  conscience  ?  .  .  .  I 
have  always  thought,  from  my  earliest  youth  until  now, 
that  the  greatest  scourge  an  angry  Heaven  ever  inflicted 
upon  an  ungrateful  and  sinning  people  was  an  ignorant, 
corrupt  and  dependent  judiciary.^' 

If  Marshall  had  no  other  claim  on  the  American  people, 
the  utterances  of  these  sublime  sentiments  would  entitle 
him  to  perpetual  remembrance. 

His  public  life  commenced  with  the  Eevolutionary  War. 
He  lived  through  the  critical  period  of  our  country,  from 
the  close  of  that  war  to  the  organization  of  the  govern- 
ment under  the  Constitution.  Devoted  to  the  union  of 
the  States,  he  was  an  ardent  friend  and  supporter  of  the 
Constitution. 

Without  pretending  to  respect  the  voice  of  the  people, 
emotionally  or  hysterically  expressed,  Marshall  let  no 
opportunity  pass  to  announce  that  the  people  are  the 
source  of  all  power,  and  that  their  will  within  the  lim- 
itations they  have  permanently  established,  when  reg- 
ularly and  deliberately  declared,  is  the  law  of  the  land. 
His  theory  of  our  government  was:  "That  the  people 
have  an  original  right  to  establish,  for  their  future  gov- 
ernment, such  principles  as,  in  their  opinion,  shall  most 
conduce  to  their  own  happiness,  is  the  basis  on  which  the 
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whole  American  fabric  haa  been  erected.  The  exercise 
of  this  original  right  is  a  very  great  exertion;  nor  can 
it  nor  ought  it  to  be  frequently  repeated.  The  princi- 
ples, therefore,  so  established  are  deemed  fundamental. 
And  as  the  authority  from  which  they  proceed  is  supreme 
and  can  seldom  act,  they  are  designed  to  be  permanent. 
This  original  and  supreme  will  organizes  the  government 
and  assigns  to  different  departments  their  respective 
powers.  It  may  stop  here  or  establish  certain  limits  not 
to  be  transcended  by  those  departments." 

He  did  not  reason  after  the  mannw  of  the  philosophers, 
who  deal  alone  with  abstract  principles.  He  did  not  ex- 
press himself  in  the  language  of  the  poet  He  did  not 
attempt  to  show,  nor  did  he  believe,  that  the  maxim,  Vox 
popvli  vox  Dei^  is  or  ever  was  to  be  accepted  as  literally 
correct;  but  he  always  recognized  that  in  free  govern- 
ments, sovereignty,  in  the  most  comprehensive  sense,  re- 
sides with  and  inheres  in  the  people.  Organized  govern- 
ment embraces  that  portion  of  the  original  and  illimitable 
power  of  the  people  they  may  choose  to  impart  to  the 
agencies  they  institute.  Original  sovereignty  is  one  thing, 
delegated  sovereignty  another,  and  this  distinction  he 
never  lost  sight  of.  He  realized  to  the  fullest  extent 
that: 

^'  Power  in  the  people  is  like  light  in  the  sun  —  native, 
original,  inherent,  and  unlimited  by  anything  human.  In 
government  it  may  be  compared  with  the  reflected  light 
of  the  mooQ,  for  it  is  only  borrowed,  delegated,  and  lim- 
ited by  the  intention  of  the  people  whose  it  is,  and  to 
whom  governors  are  to  consider  themselves  as  responsible, 
while  the  people  are  responsible  only  to  God ;  themselves 
being  the  losers  if  they  pursue  a  false  scheme  of  politics." 

Constitutions  do  not  create  individual  rights  or  impart 
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them  to  those  by  or  for  whom  constitutions  are  ordained. 
The  rights  of  persons  are  original,  not  delegated. 

Magna  Oharta,  Bills  of  Right,  the  Petition  of  Right  and 
our  State  and  Federal  Constitutions  are  intended  to  guar- 
antee, preserve  and  protect  those  attributes  of  men  that 
are  inherent  and  indefeasible.  Gk>vernment  is  a  necessity 
with  civilized  man,  but  it  emanates  from  the  sovereignty 
of  the  people  and  remains  at  all  times  subject  to  such 
changes  and  modifications  as  that  sovereignty  may  de- 
cree. The  philosophy,  I  may  say  the  framework,  of  our 
government  was  thus  epitomized  by  the  great  Chief  Jus- 
tice: 

"  When  the  American  people  created  a  national  legisla- 
ture, with  certain  enumerated  powers,  it  was  neither  neces- 
sary nor  proper  to  define  the  powers  retained  by  the  States. 
These  powers  proceeded  not  from  the  people  of  America, 
but  from  the  people  of  the  several  States;  and  remain, 
after  the  adoption  of  the  Constitution,  what  they  were 
before,  except  so  far  as  they  may  be  abridged  by  that  in- 
strument." 

He  was  a  ^^  State's  rights  "  man,  in  that  he  respected  and 
on  all  occasions  upheld  the  rights  and  powers  reserved  by 
the  States  and  the  people,  but  he  undeviatingly  advo- 
cated '<  the  preservation  of  the  General  Government,  in 
its  whole  constitutional  vigor,  as  the  sheet-anchor  of  our 
peace  at  home  and  safety  abroad." 

I  am  admonished  by  the  hour  that  I  cannot  follow 
further  the  story  of  his  great  performances.  Full  of  years 
and  full  of  honors,  he  passed  from  life's  labors  to  his 
eternal  rest.  His  works  live  after  him.  They  are  the 
'daily  companion  of  every  American  lawyer  and  thevade 
mecum  of  every  American  court 

^His  setting  sun  loomed  out  in  cloudless  splendor,  as 
voun— 24 
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it  sank  below  the  horizon.  The  last  light  shot  np  with  a 
soft  and  balmy  transparency,  as  if  the  beams,  while  yet 
reflected  back  on  this  earth,  were  but  ushering  in  the  mom 
of  his  own  immortality." 

One  further  thought,  and  I  shall  have  finished  the  task 
assigned  me.  Great  as  were  the  intellectual  powers  of 
Marshall,  and  pre-eminent  as  were  the  services  he  ren- 
dered as  the  first  judicial  officer  of  the  Bepublio,  he  could 
scarcely  have  attained  the  commanding  position  con- 
ceded by  his  own  and  succeeding  generations  without 
the  loyal,  generous  and  earnest  support  of  the  profession 
which  still  delights  to  do  him  honor.  The  members  of 
that  profession  have  always  taken  an  active  part  in  the 
vicissitudes  of  society,  and  always  exercised  a  dominat- 
ing influence  in  public  affairs.  They  do  not  constitute  a 
class,  privileged  or  otherwise.  They  come  to  the  bar  from 
every  walk  of  life,  and  from  every  pursuit  or  avocation 
in  which  the  people  engage.  They  are  always  in  touch 
with  those  from  whom  they  spring.  The  advocates  of 
order  and  regularity,  they  are  the  last  to  compromise  with 
innovation.  Revering  precedent,  they  are  naturally  con- 
servative. Believing  in  stable  government,  their  concep- 
tion of  real  freedom  is  subordination  to  the  reasonable 
rules  and  regulations  dictated  by  experience  for  the  gov- 
ernment of  men,  but  they  are  also  sticklers  for  the  equal 
protection  of  the-  law,  and  for  its  due  and  regular  admin- 
istration. 

With  them  the  courts  are  the  visible  organs  of  legiti- 
mate authority,  and  the  judges  the  personal  representa- 
tives of  the  dignity  and  majesty  of  the  law.  Hence,  it 
was  not  unnatural,  it  was  to  be  expected,  that  from  the 
beginning  the  eyes  of  the  American  bar  should  be  turned 
to  the  high  court  whose  jurisdiction  and  power  exceeded 
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that  of  any  other  judicial  tribunal  in  the  worid.  And 
when  its  decisions  proved  equal  to  the  important  ques- 
tions it  was  called  on  to  adjudicate,  and  its  opinions 
spoke  the  language  of  exhaustive  research,  profound  learn- 
ing and  exalted  ability,  the  bar  of  the  country  took  up 
the  championship  of  the  court  and  the  defense  of  its  great 
leader  against  the  attacks  of  political  opponents,  and 
against  the  hostile  criticisms  of  those  whose  business  it 
was  to  denounce  without  consideration  and  to  condemn 
without  reason. 

Identified  with  the  court,  as  its  officers  and  advisers, 
were  such  counsel  as  Webster,  Tilghman,  Kawle,  Dexter, 
Wirt,  Finkney,  Nicholas,  Harper,  Leigh,  and  a  host  of 
others  whose  fame  reached  every  section  of  the  country, 
and  whose  names  gave  character  and  standing  to  the 
American  bar  of  the  earlier  days  of  the  nineteenth  cen- 
tury. Those  exalted  characters  added  luster  to  the  court 
in  which  they  practiced  their  profession,  and  inspired  the 
public  with  confidence  and  respect  for  that  august  tri- 
bunal. 

As  their  successors,  we  are  here  to  reassert  the  con- 
tinued and  unabated  adherence  of  the  bar  to  the  courts 
of  our  country,  State  and  National,  and  to  keep  alive  the 
memory  of  that  great  jurist,  the  purity  of  whose  life,  pub- 
lic and  private,  and  the  grandeur  of  whose  judicial  achieve- 
ments portray,  as  they  illustrate,  all  that  is  elevating  and 
ennobling  in  the  profession  of  which  we  are  proud  to  be 
accounted  members. 

To  the  dignified,  able  and  distinguished  court  in  whose 
presence  I  stand,  and  at  whose  bar  I  have  had  the  privi- 
lege and  honor  to  speak  to  the  Bar  Association  of  Illi- 
nois, whose  guest  I  am,  and  to  all  who  have  honored 
me  by  their  presence  to-day,  I  return,  in  the  fullness  of 
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my  heart,  the  thanks  I  find  myself  unable,  fittingly  and 
appropriately,  to  express  in  words. 

At  the  conclusion  of  Senator  Lindsay's  address  the 
court  made  a  response  through  Chief  Justice  Boggs,  or- 
dering, on  behalf  of  the  court,  that  the  address  itself  be 
entered  of  record.  In  the  course  of  his  response  the 
Chief  Justice  said : 

Besponse  of  Chief  Juatioe  Boggs. 

It  was  a  favorite  expression  of  Mr.  Carlyle  that  "the 
history  of  a  nation  is  the  biography  of  its  great  men.'' 

The  soldier  who  has  carried  the  flag  of-  his  country  to 
victory  in  the  field  of  war,  the  sailor  who  has  triumphed 
in  battle  on  the  sea,  and  the  orator  who  correctly  inter- 
prets and  gives  eloquent  expression  to  the  cherished  ideas 
and  beliefs  of  the  people,  have  always  aroused  public  en- 
thusiasm, received  ovations  while  living,  and  the  anni- 
versaries of  the  great  events  of  their  lives  have  been 
commemorated  by  their  grateful  countrymen. 

The  labors  which  ennoble  the  life  and  character  of  a 
great  judge  relate  to  and  deal  with  the  liberty,  safety 
and  security  of  life  and  person  of  the  individual  and  the 
preservation  of  the  rights  of  property  of  every  person, 
natural  or  artificial,  and,  in  a  court  of  review,  those  labors, 
exacting  and  arduous,  are  performed  in  the  seclusion  of 
the  conference  room  or  the  quiet  of  the  chamber  or  li- 
brary, and,  though  in  their  nature  wanting  in  that  which 
so  readily  attracts  the  attention  or  wins  the  plaudits  of 
the  busy  citizen,  equally  demand,  if  a  judge  has  proven 
worthy,  upright,  truly  great,  just  and  impartial  in  his 
position,  that  his  biography,  with  that  of  the  soldier,  the 
sailor  and  the  orator,  should  be  deemed  a  part  of  the 
history  of  his  race  and  his  country. 
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I  do  not,  however,  presume  to  attempt  to  add  anything 
to  what  has  been  so  eloquently  and  completely  said  of 
Ohief  Justice  Marshall  in  the  address  of  Senator  Lindsay. 
Chief  Justice  Marshall  knew  how  to  be  a  great  and  dig- 
nified judge  and  at  the  same  time  a  plain  and  unpretentious 
American  citizen.  He  possessed  a  p  werful  mind  and 
an  incorruptible  character,  and  to  these  qualities  all 
parties  and  all  beliefs  can  join  in  rendering  tribute. 

Exercises  at  Bloomington. 

Marshall  Day  was  appropriately  observed  under  the 
auspices  of  the  bar  in  the  city  of  Bloomington,  Illinois. 
The  exercises  consisted  chiefly  of  an  address  by  Isaac  N. 
Phillips,  of  the  Illinois  Bar,  delivered  at  the  Coliseum, 
in  that  city,  on  the  afternoon  of  February  4, 1901. 

Address  of  Isaac  N.  Phillips. 

John  Marshall  was  probably  the  most  intellectual  man 
that  ever  sat  upon  the  bench  and  administered  the  com- 
mon law.  This  day  marks  the  end  of  a  hundred  years 
since  he  assumed  the  dutiea  of  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States.  It  was  his  lot,  during 
the  plastic  period  of  American  institutions,  to  save  to  his 
countrymen,  through  constitutional  interpretation,  the 
best  fruits  of  their  great  war  for  independence.  His 
judicial  labors  were  marked  by  a  courage  so  absolute; 
by  an  intelligence  so  original,  so  penetrating  and  so  log- 
ical ;  by  a  sweep  of  argument  so  cogent  and  conclusive, 
and  by  a  literary  style  so  terse  and  luminous,  that  they 
stand  apart  from  all  others  in  American  judicial  history. 
When  we  add  that  the  constitutional  problems  which 
Marshall  met  were  wholly  new ;  that  they  were  controlled 
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by  no  precedents;  that  they  were  insoluble  by  the  ap- 
plication of  mere  legal  erudition;  that  they  entered  into 
the  heated  and  virulent  political  discussions  of  an  unset- 
tled era,  and  that  upon  their  proper  and  courageous  solu- 
tion probably  depended  the  continuance  of  the  tottering 
union  of  the  States,  it  will  be  seen  that  John  Marshall  is 
entitled  to  a  conspicuous  place  among  the  builders  and 
defenders  of  the  American  nation. 

The  final  biographer  of  John  Marshall  has  not  yet 
arisen.  It  is  to  be  hoped  the  revived  interest  in  the  man 
and  his  work  consequent  upon  this  celebration  of  the 
centenary  of  his  assumption  of  the  office  of  Chief  Justice 
may  produce  some  utterance  truly  worthy  of  so  great  a 
theme.  Whoever  shall  possess  the  genius  to  popularize 
Marshall's  fame  will  do  a  work  of  infinite  importance  to 
American  history.  And  here  I  speak  of  Marshall  the 
Chief  Justice,  and  of  his  work  as  such.  Marshall  the  man 
is  well  enough  known  to  those  who  care  to  read,  and  Mar- 
shall the  judge  is,  indeed,  a  theme  much  discussed.  Law- 
yers know  of  the  causes  he  decided,  and  historians  have 
hinted  of  the  importance  of  his  decision  of  them  upon  the 
course  and  development  of  American  constitutional  his- 
tory, but  no  writer  has  traced  out  consecutively  and  fully 
the  part  which  Marshall's  great  constitutional  decisions 
played  in  assuring  a  permanent  union  of  the  States,  and 
thereby  securing  free  institutions  to  the  American  people. 

Unfortunately,  judicial  labors  are  not  of  a  character  to 
attract  popular  applause.  They  seldom  excite  more  than 
a  temporary  interest  among  the  common  people,  and  for 
this  reason,  so  far  as  concerns  popular  appreciation,  John 
Marshall  yet  remains  the  great  unlaureled  hero  of  early 
American  history.  We  are  all  partakers  of  the  bounty 
prepared  by  his  genius  and  courage,  and  to-day  it  is  fitting 
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that  we  meet,  as  members  of  the  bar,  to  revalue  the  great 
service  rendered  by  this  man  to  the  jurisprudence  of  our 
country.  Let  us  try  to  realize  on  this  occasion  something 
of  what  John  Marshall  was  to  his  country  and  to  Ameri- 
can history,  as  distinguished  from  what  he  was  simply  to 
the  particular  litigants  whose  causes  he  heard  and  decided. 

I  am  not  unaware  that  hero  worshipers  frequently  atr 
tribute  to  their  heroes  a  greater  influence  then  they  really 
exert.  Men  are  bom  with  certain  capabilities,  but,  how- 
ever great  a  man  may  be,  he  acts,  and  can  only  act,  within 
the  iron  walls  of  environment.  A  purely  personal  force 
may  do  much,  but,  after  all,  it  finds  its  limitations  in  the 
facts  and  conditions  about  it.  A  masterful  maaacts  upon, 
and  in  greater  or  less  degree  modifies,  his  surroundings, 
and  his  surroundings  in  turn  react  upon  him  and  gen- 
erally so  deflect  and  modify  his  course  as  to  make  his 
final  position  and  work  a  compromise.  No  man  climbs 
completely  over  the  fences  of  circumstance.  Of  course, 
a  man  of  great  power  will  find  vastly  wider  play  for  his 
individuality  than  a  weak  man;  but  even  the  giants  must 
take  advantage  of  facts  and  turn  aside  for  obstructions. 
When  the  mountains  of  opposition  are  too  rugged  to 
climb  and  too  wide  to  tunnel,  a  wise  man  goes  around 
them. 

When  Napoleon  Bonaparte  said  "I  make  circum- 
stances," if  he  intended  thereby  to  imply  that  he  had 
nothing  to  thank  for  his  wonderful  career  except  his  own 
genius,  he  uttered  a  bombastic  untruth.  He  did,  perhaps, 
in  a  sense,  make  many  circumstances  and  pretty  large 
ones,  but  the  great  historic  facts  and  social  conditions 
which  made  the  career  of  Napoleon  possible  he  did  not 
make.  No  one  man  made  them;  no  thousand  men  made 
them;  no  million  men  made  them;  and  yet  it  must  be 
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said  that  l^apoleon  took  advantage  of  his  opportanities 
and  availed  himself  of  the  conditions  of  the  society  into 
which  he  was  bom  in  a  way  that  only  a  master  genins 
conld  have  done.  Were  Kapoleon  now  a  living  citizen  of 
the  Fnited  States,  of  the  age  at  which  he  had  arrived  when 
he  signed  the  treaty  of  Tilsit,  his  great  executive  ability 
might  by  this  time  have  brought  him  to  the  head  of  some 
gigantic  railway  system;  or  his  supreme  gift  of  unscrupu- 
lous lying  might  ere  now  have  made  him  a  more  success- 
ful manipulator  of  the  stock  market  than  Wall  street  has 
ever  known;  or,  had  his  early  lot  been  cast  in  darker 
lines,  his  hard  and  cruel  heart  and  utter  contempt  for  the 
rights  of  his  fellow-creatures  might  by  this  time  have 
made  him  a  more  successful  train  robber  and  a  more 
blood-thirsty  bandit  than  was  ever  Bob  Younger  or  Jesse 
James;  but  emperor  of  the  United  States  he  could  never 
have  made  himself,  though  he  had  combined  the  military 
genins  of  all  the  great  captains  of  the  earth.  He,  like 
all  other  men,  would  have  worked  within  the  limitations 
imposed  by  his  age  and  time. 

Therefore,  if  in  the  enthusiasm  naturally  inspired  by 
this  great  occasion,  I  should  seem  to  be  attributing  too 
great  results  to  the  labors  of  a  single  man,  let  me  assure 
you  once  for  all  that  I  do  not  forget,  though  I  cannot 
stop  here  to  trace  them,  the  exalted  labors  of  the  many 
other  great  Americans  who,  in  many  fields,  co-operated 
with  John  Marshall  in  making  our  country  the  powerful 
and  efficient  Nation  we  today  behold  it 

Since  it  is  my  purpose  to  consider  John  Marshall  more 
particularly  as  a  judge, —  as  the  great  fountain  of  consti- 
tutional interpretation, —  I  may  fittingly  dispose  of  his 
early  history  and  of  his  minor  services  in  a  few  prelim- 
inary words.    He  was  bom  September  24, 1765,  at  Ger^ 
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mantown, — a  roadside  village  in  Faaquier  oonnty, — Vir- 
ginia. Biographers  all  agree  that  his  family  wore  of 
sturdy  Welsh  extraction.  In  early  youth  he  appears  not 
to  have  been  a  hard  student.  As  a  boy  he  was  fond  of 
the  sports  of  the  field.  He  dwelt  with  nature  and  loved 
and  appreciated  her  beauties.  A  writer  has  described 
him  at  this  period  as  "  quiet  and  thoughtful  in  manner 
and  full  of  a  dreamy,  poetic  enthusiasm."  He  loved  to 
wander  alone  in  the  trackless  forests.  He  indulged  the 
poetic  longings  natural  to  a  great  soul.  He  was  a  dreamer 
of  dreams,  and  dreams  sometimes  outlast  empires.    .    .    . 

Marshall  first  sat  as  Chief  Justice  on  the  first  meeting 
of  the  court  in  the  new  capitol  at  Washington,  February 
4, 1801, —  the  hundredth  anniversary  of  which  day  we  are 
here  gathered  to  celebrate. 

In  the  course  of  this  address  I  shall  frequently  speak 
of  Marshall  as  though  he  had  been  himself  the  Supreme 
Court,  and  this  I  shall  do  deliberately  and  advisedly. 
Upon  all  questions  of  constitutional  law,  during  a  full 
third  of  a  century,  Marshall  dominated  the  court  over 
which  he  presided.  He  did  not  do  this  by  craft,  by 
bluster  or  by  violence,  but  by  the  charm  of  a  rare  per- 
sonality and  by  a  power  of  cogent  reasoning  and  com- 
mon sense  which  are  without  parallel  in  judicial  history. 
He  was  endowed  with  the  wisdom  to  be  right,  and  with 
the  persuasive  power  to  make  the  truth  manifest 

To  understand  Marshall's  distinctive  work  as  Chief 
Justice,  we  must  a  little  more  fully  consider  the  spirit  of 
his  time.  The  American  Revolution  furnished  several 
distinct  phases  of  thought  and  opinion  calling  for  dis- 
tinct types  of  leadership.  First,  we  have  the  stage  of 
fiery  agitation,  wherein  men  like  Samuel  Adams,  James 
Otis  and  Patrick  Henry  are  seen  at  the  front.   With  this 
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period  Marshall,  then  but  a  boy,  had  little  to  do.  Tbea 
came  the  actaal  conflict  of  arms,  with  the  wise,  stead- 
fast and  anconquerable  Oeorge  Washington  leading  his 
countrymen  to  independence  and  honor.  Here  Mar- 
shall  took  an  honorable  though  subordinate  part.  Then 
came  the  seven  years'  agony  of  our  history,  during 
which  the  central  authority  was  slowly  perishing,  and 
anarchy,  hydra-headed,  was  rising  upon  its  ruins.  Those 
having  the  statesmanlike  instinct  were  aghast  and 
speechless  at  the  prospect.  The  agitators  were  only 
noisy  and  helpless.  Here  again  we  have  John  Mar- 
shall, always  by  instinct  constructive,  combating  the 
agitators  and  red  republicans,  and  out  of  the  confusion 
of  political  tongues  seeking  to  erect  an  orderly  govern- 
ment. With  the  new  government  which  at  length  rose 
from  the  confusion  came  another  struggle  —  greatest  of 
all  —  to  define  the  relative  powers,  under  the  Constitu- 
tion, of  the  Federal  Government  and  the  States,  a  strug- 
gle which  lasted  more  than  three-quarters  of  a  century^ 
and  only  had  its  ending  when,  after  a  carnival  of  blood 
compared  with  which  the  Kevolutionary  War  was  a& 
nothing,  the  victorious  sword  of  Grant  was  at  length 
sheathed  at  Appomatox. 

High  above  the  clamor  of  this  stupendous  controversy 
stands  John  Marshall,  like  another  Moses  upon  another 
Sinai,  expounding — nay  making  anew  — the  Constitution, 
for  Mr.  Bryce  in  his  American  Commonwealth  has  well 
said  that  the  Constitution  is  now  ^^a  far  more  complete 
and  finished  instrument  than  when  it  came  fire-new 
from  the  hands  of  the  convention.  It  is  not  merely  their 
work,  but  the  work  of  the  judges,  and  most  of  all  of  one 
man  —  the  great  Chief  Justice  Marshall." 

Marshall  found  between  the  lines  of  the  Constitution 
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the  "implied  powers,"  without  which  the  central  govern- 
ment could  not  effectively  have  acted  or  the  Union  long 
have  endured.  The  Constitution  was  necessarily  couched 
in  general  terms ;  Marshall  supplied  the  details.  He  made 
of  us  a  nation  by  construction.  It  has  been  well  said 
that  he  found  the  Constitution  paper  and  he  made  it 
power.  His  view  was  not  only  the  view  of  a  judge,  but 
of  a  statesman,  and  in  his  day  only  a  statesman  was  fit 
to  act  a  leading  part  upon  the  Supreme  Bench.  Prece- 
dents were  then  few  in  any  field  of  the  law,  and,  so  far  as 
concerned  the  great  questions  of  constitutional  construc- 
tion with  which  Marshall  dealt,  there  were  no  precedents 
whatever.  The  government  was  new  and  comparatively 
untried.  Its  powers  were  organized  and  its  functions  as- 
signed in  a  manner  without  any  historic  parallel.  I  am 
aware  the  members  of  the  Convention  of  1787,  as  of  the 
ratifying  conventions,  were  pleased,  after  the  somewhat 
pedantic  custom  of  the  time,  to  talk  much  of  the  ^'  Brit- 
ish model,"  the  Amphictyonic  Council  and  the  Hanseatio 
League,  but  the  new  government  was  like  no  other  in 
those  essentials  out  of  which  the  great  work  of  Marshall 
rose. 

One  original  feature  of  our  government  was  its  con- 
federate form,  and  this  confederation  of  many  local  gov- 
ernments, having  local,  domestic  jurisdiction,  under  one 
great  head  endowed  with  national  powers  for  national 
purposes,  was  precisely  the  feature  which  fitted  our  sys- 
tem for  the  government  of  a  vast  territory  like  that  of 
the  United  States.  Had  local  jealousies  permitted  the 
destruction,  or  even  a  very  great  restriction,  of  the  pow- 
ers of  the  States  in  a  single,  compact  government  with- 
out flexibility  or  power  of  adaptation  to  circumstances, 
the  strain  of  distant  conflicting  interests  would  probably 
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have  rent  the  central  authority  asander,  while  it  is  oer- 
tain  if  local  views  and  interests  had  become  completely 
dominant)  as  they  came  so  near  Imng  both  in  oar  early 
and  in  oar  later  history,  we  should  now  be  two  or  more 
nations  instead  of  one.  Our  nationality  was  saved  by 
avoiding  the  extremes,  but  in  the  period  of  adjustment 
the  blows  of  myriad  conflicting  opinions  fell  hard  upon 
the  national  fabric,  and  nowhere  harder  than  upon  the 
Supreme  Court.  When  a  tribunal  which  carries  no 
sword  but  reason  assumes,  in  the  exercise  of  a  violently 
contested  jurisdiction,  to  lay  down  the  law  .to  old  and 
proud  States  and  to  departments  of  government  confess- 
edly co-ordinate  with  itself,  violent  protest,  and  even  re- 
bellion, is  not  unnatural. 

Another  distinctive  feature  of  our  then  new  govern- 
ment was  its  coK)rdination  into  three  independent  de- 
partments,—  legislative,  executive  and  judicial, —  with  a 
written  constitution  defining  the  jurisdiction  and  powers 
of  each.  This  was  not  copied  from  England,  for  no  such 
thing  is  found  in  her  polity.  In  England  the  cabinet  has 
long  been  only  a  committee  of  Parliament,  and  the  King 
is  relegated  to  the  high  function  of  having  birthdays,  and 
indulging  in  the  shows  of  medisdval  pageantry.  English- 
men talk  finely  of  the  British  Constitution,  but,  to  us  in 
America,  their  Constitution  is  largely  a  delusion,  because 
it  is  just  what  Parliament,  at  any  time  or  on  any  occa- 
sion, chooses  to  make  it,  for  Parliament  is  politically  om- 
nipotent. England  at  the  time  of  our  Bevolution  was  a 
despotism  with  a  Parliament  at  its  head  —  rightly  termed 
a  despotism,  because  it  was,  in  that  day,  wholly  unre- 
sponsive to  the  will  of  the  English  people.  By  means  of 
vast  extensions  of  the  suffrage,  the  sway  of  Parliament 
has  now  become  more  broad-based  than  in  the  days  of 


Digitized  by 


Google 


381  Illinois— Address  of  haac  N.  PhUUps. 

our  Bevolation.  A  fine  speech  was  that  of  Lord  Chat- 
ham when,  speaking  of  the  poor  man's  cottage,  he  said: 
'^  It  may  be  frail,  its  roof  may  shake,  the  wind  may  blow 
through  it,  the  storm  may  enter,  the  rain  may  enter,  bat 
the  King  of  England  cannot  enter;  all  his  forces  dare 
not  cross  the  threshold  of  the  rained  tenement."  All 
this  was  true,  but  the  Parliament  of  England  could  enter 
the  poor  man's  tenement,  though  the  King  could  not.  Its 
power  was  arbitrary.  The  wholesome  American  theory 
is  that  unbridled  power  shall  reside  in  no  department 
of  government.  A  distinctive  feature  of  the  American 
Constitution  Was  that,  as  construed  and  administered 
through  the  Federal  judiciary,  it  extended  the  protection 
of  personal  rights  not  only  as  against  the  executive  de- 
partment of  the  government,  but  as  against  the  people's 
own  representatives  in  the  legislature.  It  defined  popular 
rights,  and  guaranteed  them  against  all  powers  of  gov- 
ernment, and  this  was  its  distinctadvance  upon  what  is 
called  the  British  Constitution. 

But  in  a  government  of  departments  thus  co-ordinated, 
it  was  evident  a  tribunal  must  exist  somewhere  with  ju- 
risdiction to  construe  the  fundamental  law  and  define  the 
powers  of  the  several  departments,  as  well  as  to  mark 
the  dividing  line  between  the  State  and  Federal  author- 
ity. Without  this,  there  would  have  been  a  jargon  of  con- 
flicting interpretations.  The  demonstrations  of  history 
were  bloody  and  conclusive  that  the  executive  which 
held  the  sword  could  not  be  left  to  define  its  own  powers. 
Again,  if  the  legislative  branch  could  finally  have  de- 
cided for  itself  what  acts  it  might  constitutionally  pass, 
then  that  department  would  have  had  unlimited  power 
by  simply  assuming  to  exercise  it,  and,  thus  armed,  it 
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woald  have  usurped  the  whole  authority  and  have  be- 
come a  law  unto  itself. 

Now,  the  f ramers  of  the  Federal  Constitution  were  ex- 
ceeding wise  men,  and  the  wiser  part  of  them  did  not 
express  in  that  instrument  in  plain  terms  all  they  prob- 
ably would  have  expressed  had  not  the  clamors  of  that 
time  run  so  high  and  mad  against  *' consolidation."  The 
truly  great  statesmen  of  that  convention  compromised 
again  and  again  in  order  to  get  any  Constitution  at  all, 
and  they  were  confronted  with  the  necessity  of  putting 
in  nothing  that  might  further  alarm  an  already  jealous 
people  who  were  expected  to  ratify  their  work.  It  is  '^of 
wonderful,  therefore,  that  the  Constitution  as  it  came 
from  their  hands  nowhere  said  in  plain  words  that  the 
Supreme  Court  should  be  the  final  arbiter  in  all  disputes 
of  a  Federal  nature;  that  it  should  decide  what  powers 
were  granted  to  the  Union  by  the  Constitution,  what 
powers  were  reserved  to  the  States,  and  what  powers 
were  either  expressly  or  impliedly  prohibited  to  the 
States;  that  it  could  define  the  limits  of  executive  and 
legislative  power  under  the  Federal  Government,  and 
should  be  the  ultimate  and  sole  judge  of  its  own  jurisdic- 
tion. All  these  things  the  f ramers  left  where  John  Mar- 
shall found  them — "  between  the  lines."  With  such  an 
unvarnished  statement  as  that  in  the  Constitution  the 
people  might  have  rejected  it,  and  such  men  as  Samuel 
Adams,  George  Clinton,  and  even  Thomas  Jefferson,  would 
have  been  frightened  out  of  their  wits  at  the  bare  thought 
of  giving  the  Federal  Supreme  Court  so  much  power.  It 
must  be  remembered  that  Mr.  Jefferson,  though  eight 
years  President,  died  at  a  green  old  age  still  vehe- 
mently denying  any  such  jurisdiction  qr  power  in  the  Su- 
preme Court,  and  he  never  forgave  the  pitiless  logic  by 
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which  John  Marshall  overwhelmingly  established  its  ex- 
istence.' 

One  of  the  framers  of  the  Constitution,  Gouverneur 
Morris,  at  the  conclusion  of  the  great  work,  said  that  the 
success  of  the  new  government  would  depend  entirely  on 

>  Proof  of  a  total  want  of  appreoiation  of  the  judicial  labors  of  John 
if arshall  is  abundantly  supplied  in  the  writings  of  Mr.  Jefferson.  On 
May  25, 1810,  he  wrote  President  Madison,  concerning  a  vacancy  to 
be  filled  on  the  Supreme  Bench:  '*The  State  has  suffered  long  enough 
from  the  want  of  any  counterpoint  to  the  rancorous  hatred  Judge 
MarshaU  bears  to  the  government  of  his  country,  and  from  the  cun- 
Jiing  and  sophistry  within  which  he  is  able  to  enshroud  himself.  It 
will  be  difficult  to  find  a  character  of  firmness  enough  to  preserve 
his  independence  on  the  same  bench  with  Marshall.  .  •  .  His 
twistification  in  the  case  of  Marbury,  in  that  of  Burr,  and  the  late 
Yazoo  case,  shows  how  dexterously  he  can  reconcile  law  to  his  per- 
sonal biasea"  Jefferson's  candidate  for  the  vacancy  on  the  bench 
was  John  Tyler.  On  May  2«,  1810,  he  wrote  to  Tyler:  "We  have  long 
enough  suffered  under  the  base  prostitution  of  law  to  party  passions 
in  one  judge  and  the  imbecility  of  another.  In  the  hands  of  one  the 
law  is  nothing  more  than  an  ambiguous  text,  to  be  explained  by  his 
.sophistry  into  any  meaning  which  may  subserve  his  personal  malice. 
Nor  can  any  milk-and-water  associate  maintain  his  own  independ- 
ence,*' eta  When  Gushing,  one  of  Marshall's  associates  on  the  bench, 
died,  Jefferson  wrote  in  great  glee  to  Albert  Oallatin  (September  37, 
1810):  *'I  observe  old  Gushing  is  dead.  At  length,  then,  we  have  a 
chance  of  getting  a  Republican  majority  in  the  supreme  judiciary. 
^  .  .  The  event  is  a  fortunate  one,  and  so  timed  as  to  be  a  Gk>d- 
send  to  me."  A  little  later  (October  15,  1810)  he  wrote  Madison: 
"Another  circumstance  of  congratulation  is  the  death  of  Gushing." 
On  December  25,  1820,— eleven  years  after  Mr.  Jefferson  left  the 
Presidency,— he  wrote  Thomas  Ritchie:  "  The  judiciary  of  the  United 
States  is  the  subtle  corps  of  sappers  and  miners  constantly  working 
underground  to  undermine  the  foundations  of  our  confederated 
fabria  They  are  construing  our  Gonstitution  from  a  co-ordination 
of  a  general  and  special  government  to  a  general  and  supreme  one 
Alona  .  .  .  An  opinion  is  huddled  up  in  conclave,— -perhaps  by 
a  majority  of  one,—  delivered  as  if  unanimous,  and  with  the  silent 
Acquiescence  of  lazy  and  timid  associates,  by  a  crafty  Ghief  Judge, 


Digitized  by 


Google 


John  Marshall  MemonaL  884 

the  way  in  which  the  Constitution  might  be  construed. 
This  was  a  shrewd  forecast,  for,  indeed,  everything  de- 
pended upon  construction,  and  the  contest,  three-quarters 
of  a  century  long,  as  to  what  the  Constitution  meant,  was 
already  under  way  before  George  Washington  was  in- 
augurated. In  the  confusion  many  contradictory  propo- 
sitions were  asserted.  Among  other  things  it  was  said 
Congress  was  to  judge  of  the  extent  of  its  own  legislative 
powers;  it  was  said  a  State,  through  its  legislature,  could 
interpose  to  stop  whatever  it  deemed  a  usurpation  on  the 
part  of  the  General  Government;  it  was  said  the  Supreme 
Court  of  a  State  was  the  final  arbiter  within  its  limits  of 
all  questions.  State  and  Federal;  and,  finally.  General 
Jackson  made  a  charge  upon  the  question  with  all  the 
energy  and  dash  which  overthrew  Pakenham,  and  de- 
clared he  proposed  to  enforce  the  Constitution  as  he  un- 
derstood it  himself  I 

Marshall  has  himself  described  in  his  Life  of  Washing- 
ton the  state  of  opinion  in  the  early  years  of  the  Repub- 
lic. "  The  country,"  he  says, "  was  divided  into  two  great 
political  parties, —  the  one  of  which  contemplated  Amer- 

who  sophisticates  the  law  to  his  mind  by  the  turn  of  his  own  reason- 
ing."' So  long  as  Mr.  Jefferson  remained  able  to  hold  a  pen  he  con- 
tinued in  his  private  letters  to  asperse  the  Supreme  Court  and  par- 
ticularly Marshall  Part  of  this  "sweltered  venom  "  came  to  light 
soon  after  Jefferson's  death  in  an  edition  of  his  writings  edited  by 
his  grandsoa  When  Marshall  came  to  revise  the  Life  of  Washington, 
in  1831,  he  paid  attention,  in  a  note  at  the  end  of  the  last  volume^  to 
one  of  the  attacks  of  his  distinguished  enemy.  This  note  is  as  con- 
clusive as  one  of  Marshall's  opinions  upon  the  Constitution.  It  doses 
with  these  words:  ''This  unpleasant?  subject  is  dismissed.  If  the 
grave  be  a  sanctuary  entitled  to  respect,  many  of  the  intelligent  and 
estimable  friends  of  Mr.  Jefferson  may  perhaps  regret  that  he  neither 
raspected  it  himself  nor  recollected  that  it  is  a  sanctuary  from  which 
poisoned  arrows  ought  never  to  be  shot  at  the  dead  or  the  living." 
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ica  as  a  nation,  and  labored  incessantly  to  invest  the  Fed- 
eral head  with  powers  competent  to  the  preservation  of 
the  Union ;  the  other  attached  itself  to  the  State  govern- 
ments, viewed  all  the  powers  of  Congress  with  jealoasy, 
and  assented  reluctantly  to  measures  which  would  enable 
the  head  to  act  in  any  respect  independently  of  the  mem- 
bers." Among  the  men  who  thus  incessantly  labored 
to  invest  the  Federal  head  with  competent  powers,  Mar- 
shall himself  was  one  of  the  greatest. 

The  controversy  necessarily  took  on  a  political  aspect. 
It  was  not  in  courts  and  among  lawyers  alone  that  the 
wrangling  was  done.  The  same  local  jealousies  which 
denied  the  jurisdiction  of  the  Supreme  Court,  as  estab- 
lished in  Marshall's  decisions,  had  a  little  earlier  denied, 
with  menacing  clamors,  that  the  executive  department, 
under  Washington,  had  constitutional  power  to  negotiate 
Jay's  treaty  of  commerce  with  England,  or  to  issue  a  proc- 
lamation of  neutrality  in  the  war  between  England  and 
France.  All  the  great  measures  of  Washington's  admin- 
istrations had  been  violently  denounced  by  the  same  per- 
sons who,  later,  assailed  Marshall's  interpretations  of  the 
Constitution.  Indeed,  it  had  been  but  a  short  time  since, 
in  the  Virginia  legislature,  resolutions  which  Marshall 
himself  had  introduced  as  a  member,  expressing  confi- 
dence in  the  "  virtue,  patriotism  and  wisdom  "  of  Wash- 
ington himself,  came  near  being  mutilated,  after  heated 
debate,  on  a  motion  to  amend  by  striking  out  the  word 
"  wisdom.'*  It  seems  past  belief  that  the  greatest  Vir- 
ginian that  ever  lived  should  have  been  accorded  ^^  wis- 
dom "  by  a  legislature  of  his  native  State  by  a  slender 
majority  of  two  or  three.  But  such  was  the  party  spirit 
of  that  time,  and  I  mention  the  fact  here  solely  to  show 
how  bitter  that  spirit  was. 
Vol.  n— 25 
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The  great  constitational  questions  of  Marshall's  day 
may  be  stated  in  general  terms,  thus: 

Is  the  Federal  Government  the  final  judge  of  the  ex- 
tent of  its  own  powers  under  the  Constitution? 

Is  the  Supreme  Court  bound  to  take  the  law  of  its  de- 
cisions as  Congress  or  the  President,  or  some  State  au- 
thority may  prescribe  it,  or  is  it  an  independent  tribunal, 
endowed  with  full  power  finally  and  authoritatively  to 
construe  the  Constitution,  and  to  judge  of  the  limits  and 
extent  of  its  own  jurisdiction  ? 

Is  the  Federal  Government  a  sovereign  nation,  estab- 
lished by  and  acting  upon  the  people,  or  is  it  a  mere 
compact, —  a  treaty  among  sovereign  States, — whereof 
no  common  and  final  judge  is  provided? 

And  subsidiary  in  logic,  perhaps,  to  these,  though  yet 
greater  in  consequences,  was  that  other  momentous  ques- 
tion :  Is  the  Federal  union  perpetual,  or  may  it  be  at  any 
time  dissolved  by  the  action  of  one  or  more  of  its  mem- 
bers? 

It  was  certainly  desirable  that  the  Union  should  be  found 
to  be  indissoluble  at  the  same  time  that  the  States  were 
preserved  as  indestructible.  But  if  any  of  the  theories  of 
constitutional  construction  which  were  rife  at  the  open- 
ing of  the  nineteenth  century  had  prevailed,  except  that 
maintained  by  Marshall  and  those  who  labored  with  him, 
then  national  sovereignty  would  have  become  an  empty 
name,  and  the  people  would  have  awakened  to  the  fact 
that  they  had  not  formed,  as  they  vainly  declared  in  their 
Constitution,  "a  more  perfect  Union." 

To  the  solution-  of  these  great  questions,  sounding  in 
political  considerations  of  the  highest  import,  fraught 
with  the  deepest  significance  io  all  future  generations  of 
Americans,  John  Marshall  brought  all  the  resources  of 
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a  great,  original  mind;  he  brought  a  legal  learning  so  far 
removed  from  pedantry  that  it  has  even  been  dispated 
that  he  was  learned  at  all;  he  brought  a  logical  faculty  so 
keen  and  searching  that  cavilers  were  silenced  and  answer 
was  impossible;  he  brought  a  personal  character  as  pure 
as  the  ermine  he  wore ;  and  he  brought  the  calm,  clear 
vision  of  one  of  the  first  statesmen  of  the  age.  In  solving 
these  questions  he  lifted  the  Federal  judiciary  into  a  po- 
sition of  responsibility  and  independence,  and  made  it 
what  it  was  meant  to  be:  the  guardian  of  the  Constitution 
and  the  shield  and  defense  of  personal  liberty  for  the 
American  people. 

It  is  not  possible  in  a  discourse  like  this  to  enter  into 
details  upon  the  great  constitutional  opinions  delivered 
by  Marshall,  and  yet  a  bare  and  bald  statement  of  the 
points  decided  by  him  would  now,  after  the  mists  of  con- 
troversy have  cleared  away,  seem  commonplace,  and 
would  convey  no  adequate  idea  of  the  great  work  he  per- 
formed.   The  ultimate  propositions  which  his  great  de- 
cisions, as  a  whole,  sudtain  may  be  thus  epitomized :  That  I 
the  United  States  is  not  a  mere  compact,  but  a  sovereign  | 
nation ;  that,  within  the  scope  of  the  powers  delegated  to  I 
it,  its  government  is  supreme;  that  it  was  instituted  di-  | 
rectly  by  the  people  and  acts  directly  upon  and  for  the 
people;  that  States  and  State  agencies  are  powerless  to 
obstruct  its  operations,  mar  its  integrity  or  terminate  its 
existence;  that  its  Constitution,  and  the  laws  and  treaties 
in  pursuance  thereof,  are  the  supreme  law  of  the  land, 
And  that  in  all  cases  of  conflicting  opinions  as  to  the  . 
meaning  of  the  Constitution,  the  Supreme  Court  has  the  I 
right  and  power  ultimately  and  authoritatively  to  con-  I 
Btrue  it. 

Whatever  was  incompatible  with  these  fundamental 
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principles  in  State  laws  or  State  decisions,  or  in  the  action 
of  officials,  either  National  or  State,  met  his  swift  and 
snre  judicial  condemnation,  and  it  will  surprise  one  who 
studies  the  history  of  that  time  to  see  by  how  many  different 
ingenious  methods  it  was  sought  to  impair  the  integrity  of 
the  Union.  The  sappers  and  miners  were  constantly  at  work 
beneath  its  foundations.  Even  ill-judging  friends  stabbed 
and  wounded  it  in  the  darkness  of  ignorance.  Marshall's 
was  the  great  mind  which  had  surveyed  and  fixed  com- 
pletely the  boundaries  of  national  power.  He  seems  to 
have  known  precisely  what  remote  redoubts  and  defenses 
must  be  held  in  order  to  maintain  the  citadel  of  national 
power,  and  he  held  them.  He^tood  like  an  armed  war- 
rior, alert  and  invincible,  upon  the  frontiers  of  the  national 
domain,  and  in  the  forum  of  logic  and  law  and  sound  reason 
he  protected  the  Union  against  its  enemies  as  absolutely 
as  Lincoln  and  Grant  afterwards  defended  it  against  the 
assaults  of  armed  rebellion. 

In  Marbury  v.  Madison,  1  Crunch,  137,  Marshall  pro- 
nounced an  act  of  Congress  void  as  beingjn  conflict  with 
the  Constitution,  and  in  doing  so  established  the  jurisdic- 
tion of  the  Supreme  Court  as  the  final  interpreter  of  the 
Constitution.  This  seems  like  a  truism  now,  but  in  that 
day  it  aroused  the  most  strenuous  opposition,  and  the  de- 
cision produced  the  most  far-reaching  consequences. 

In  the  case  of  the  United  States  v.  Judge  Peters,  5 
Cranch,  115,  Marshall  granted  peremptory  mandamus  to 
compel  a  United  States  district  judge  to  enforce  obedi- 
ence to  a  judgment  of  his  court.  Judge  Peters  pleaded  to 
the  rule  to  show  cause,  an  act  of  the  Pennsylvania  legis- 
lature protecting  the  defendants  against  Federal  process, 
and  said  he  '^  was  unwilling  to  embroil  the  United  States 
with  Pennsylvania."    Marshall  held  that  the  legislature 
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of  a  State  could  not  annul  jadgments  or  determine  the 
jarisdiotion  of  the  coarts  of  the  United  States,  and  that 
the  Constitution  and  laws  of  the  United  States  were  the 
supreme  law  of  the  land. 

In  Fletcher  v.  Peck,  6  Cranch,  87,  Marshall  held  a  State 
statute  void  as  being  in  conflict  with  the  Constitution, 
and  this  decision  was  followed  in  Marshall's  time  in 
twenty-six  subsequent  cases.  Since  his  time  the  cases  on 
the  same  point  are  innumerable. 

In  Martin  v.  Hunter's  Lessee,  1  Wheaton,  304,  he  held 
the  appellate  power  of  the  United  States  extends  to  cases 
pending  in  the  State  courts,  and  that  the  Federal  statute 
which  authorized  such  appellate  jurisdiction  was  consti- 
tutional. 

In  the  great  case  of  Dartmouth  College  v.  Woodward, . 
4  Wheaton,  518,  Marshall  applied  the  clause  of  the  Consti- 
tution prohibiting  the  passage  of  laws  impairing  the  ob- 
ligation of  contracts.  The  doctrines  of  this  noted  case 
have  been  somewhat  modified  by  subsequent  judgments 
of  the  court,  but  the  main  doctrine  announced  is  still  fol- 
lowed. 

In  M'CuUooh  v.  State  of  Maryland,  4  Wheaton,  316,  he 
held  that  Congress  had  power  to  charter  the  Bank  of  the 
United  States,  and  in  the  opinion  he  most  lucidly  and 
ably  discusses  the  implied  powers  of  the  Federal  Govern- 
ment. He  also  held  in  this  same  case  that  the  State  of 
Maryland  was  prohibited  from  taxing  a  branch  of  the 
Bank  of  the  United  States  located  in  Maryland,  the  same 
being  an  instrumentality  of  the  Federal  Government  and 
as  such  exempt  from  State  interference.  This  is  a  great 
opinion,  which  one  who  would  understand  the  Constitu- 
tion must  read. 

In  Cohens  v.  State  of  Virginia,  6  Wheaton,  264,  he  de- 
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cided  the  Supreme  Court  could  exercise  jurisdiction  in  a 
case  where  a  State  is  a  party  and  a  citizen  of  such  State 
is  the  other  party  in  a  case  arising  under  the  Constitution 
and  laws  of  the  United  States,  and  for  that  purpose  could 
revise  a  judgment  of  the  highest  court  of  a  State. 

In  Gibbons  v.  Ogden,  9  Wheaton,  1,  he  asserted  the  great 
constitutional  doctrine  of  the  power  pf  the  General  Gov- 
ernment to  regulate  commerce,  and  held  that  the  word 
^^  commerce "  in  the  Constitution  comprehends  naviga- 
tion. He  here  denied  the  right  of  the  State  of  New  York 
to  grant  exclusive  privileges  to  individuals  for  the  run- 
ning of  steamers  between  a  port  of  New  York  and  a  port 
of  New  Jersey,  and  incidentally  denied  in  a  conclusive 
manner  the  claim  that  the  powers  of  the  Federal  Govern- 
ment should  be  *^  strictly  "  construed. 

In  Osborn  v.  Bank  of  the  United  States,  9  Wheaton, 
733,  he  held  Congress  might  give  the  United  States  Cir- 
cuit Courts  original  jurisdiction  in  any  case  to  which  the 
appellate  jurisdiction  extends,  and  also  that  a  law  of  the 
State  of  Ohio  laying  a  tax  on  the  Bank  of  the  United 
States  was  void. 

In  Brown  v.  State  of  Maryland,  12  Wheaton,  419,  he 
denied  the  power  of  a  State  to  require  an  importer  of 
goods  to  take  out  a  license  in  the  State  in  order  to  enable 
him  to  sell  them,  the  fee  required  for  such  license  being, 
in  substance  and  effect,  a  duty  upon  imports,  and  there- 
fore prohibited  to  the  States. 

In  Weston  v.  City  of  Charleston,  2  Peters,  449,  he  held 
that  a  State  tax  on  the  stocks  or  bonds  of  the  govern- 
ment of  the  United  States,  being  a  tax  on  the  power  of 
the  Federal  Government  to  borrow  money  on  the  credit 
of  the  United  States,  was  repugnant  to  the  ConstitutioUi 
and  void. 
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In  Craig  v.  State  of  Missouri,  4  Peters,  411,  he  held 
yoid  a  device  of  the  State  of  Missoari  designed  for  emit- 
ting "bills  of  credit"  under  the  name  of  "certificates  of 
stock."  "  Is  the  proposition  to  be  maintained,"  asked 
Marshall,  "that  an  act  big  with  great  and  ruinous  mis- 
chief, which  is  expressly  forbidden  by  words  most  appro- 
priate for  its  description,  may  be  performed  by  the  sub- 
stitution of  a  name?  " 

Such  are  a  few  of  Marshall's  great  judgments,  but  the 
heated  agitation  of  the  time,  the  violent  opposition,  and 
even  open  rebellion,  which  the  work  of  the  court  aroused, 
cannot  be  put  into  cold  and  formal  propositions  or  stated 
in  a  syllabus.  For  instance,  in  the  case  before  men- 
tioned.of  Martin  v.  Hunter's  Lessee,  a  mandate  had  issued 
from  the  United  States  Supreme  Court  requiring  the 
Court  of  Appeals  of  Virginia  to  carry  a  judgment  of  the 
Federal  court  into  eflfeot.  Virginia  was  Marshall's  native 
State,  where  he  was  personally  much  beloved,  but  its 
highest  court  took  a  rebellious  tone  at  being  thus  ordered 
to  carry  out  a  mandate  of  the  Federal  court.  "  The  court 
is  unanimously  of  opinion,"  gravely  wrote  the  Virginia 
court,  "  that  the  appellate  power  of  the  Supreme  Court 
of  the  United  States  does  not  extend  to  this  court  under 
a  sound  construction  of  the  Constitution  of  the  United 
States;  that  so  much  of  the  twenty-fifth  section  of  the 
act  of  Congress  to  establish  judicial  courts  of  the  United 
States  as  extends  the  appellate  jurisdiction  of  the  Su- 
preme Court  to  this  court  is  not  in  pursuance  of  the  Con- 
stitution of  the  United  States;  that  the  writ  of  error  in 
this  cause  was  improvidently  allowed  under  the  author- 
ity of  that  act;  that  the  proceedings  thereon  in  the  Su- 
preme Court  were  carcim  nan  judice  in  relation  to  this 
court,  and  that  obedience  to  its  mandate  be  declined  by 
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the  court."  Martia  then  took  a  farther  writ  of  error  to 
review  this  later  defiant  judgment^  and  the  Supreme 
Court  then  reviewed  the  whole  law  of  Federal  jurisdic- 
tion in  appeals  from  and  writs  of  error  to  State  courts  in 
an  opinion  as  clear  and  unanswerable  as  was  perhaps  ever 
rendered  by  any  court.  The  opinion  was  handed  down 
by  Story,  but  no  one  who  reads  it,  and  who  knows  the 
terse  and  simple  style  and  the  cogent  logic  of  Jdhn  Mar- 
shall, will  ever  doubt  that  Marshall  wrote  every  sentence 
of  the  opinion.  Henry  Adams  says  in  his  history  that  it- 
was  a  great  triumph  of  Marshall  to  thus  induce  Story, 
who  had  been  appointed  by  Madison  as  a  Eepublican,  to 
render  this  conclusive  and  far-reaching  opinion  confirm- 
atory of  Federal  jurisdiction. 

Again,  in  a  certain  case  wherein  a  statute  of  Georgia 
was  held  void  as  conflicting  with  the  Constitution,  that 
State  openly  rebelled  and  refused  to  carry  out  Marshall's 
decision,  and  General  Jackson,  then  President,  said: 
^^  John  Marshall  has  made  his  decision;  now  let  him  ex- 
ecute it  1 " 

Again,  in  Osborn  v.  Bank  of  the  United  States,  which 
denied  the  power  of  Ohio  to  lay  a  tax  upon  the  bank, 
which  was  an  agency  of  the  General  Government  and 
chartered  by  it,  tiiat  State,  in  high  dudgeon,  declared  its 
adherence  to  the  State  rights  resolutions  of  Virginia  and 
Kentucky  of  1798  and  1799,  and  the  Senate  of  the  State 
of  Georgia  joined  Ohio  in  the  cry,  declaring  the  presence 
of  the  United  States  bank  upon  Georgia  soil  without  the 
consent  of  the  State  was  a  usurpation  of  the  sovereign 
power  of  the  State,  and  bumptiously  inquired  what  use 
were  written  constitutions,  ^'  if  by  latitude  of  construc- 
tion they  were  made  to  embrace  every  power  convenient 
for  the  party  in  control  ?  "    They  might  have  gone  fur- 
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ther  and  asked  what  use  to  have  a  Federal  Constitution 
at  all  if  each  State  of  the  Union,  by  its  owa  narrow  and 
final  construotion  of  that  instrument,  might  virtually  an- 
nihiiate  the  government  it  established. 

Kentucky's  Governor,  a  little  later,  grew  lugubrious, 
and  declared  in  a  message  to  the  legislature  that  the  sov- 
ereignty of  Kentucky  was  so  impaired  by  a  decision  of 
the  Supreme  Court  that  Kentuckians  could  '^  no  longer 
be  said  to  be  a  free  people." 

Several  States,  including  Virginia,  joined  in  an  inef- 
fectual effort  to  secure  a  separate  tribunal  other  than  the 
Supreme  Court,  with  jurisdiction  to  try  all  cases  involv- 
ing conflicts  of  State  and  Federal  authority.  It  would 
have  been  interesting,  had  this  effort  succeeded,  to  note 
how  the  blade  of  Marshall's  keen  and  merciless  logic 
would  have  trimmed  away  the  pretended  jurisdiction  of 
such  a  bastard  court,  provided  it  had  been  erected  other- 
wise than  by  a  constitutional  amendment.  "  Not  a  year 
went  by,"  says  Mr.  McMaster,  "  but  one  or  more  States 
bade  defiance  to  the  Federal  Government;"  and  when 
we  add  that  the  popular  clamors  which  accompanied  all 
these  formal  declaratiohs  were  loud  and  bitter,  my  state- 
ment that  Marshall  was  a  hero,  and  that  his  work  re- 
quired high  moral  courage,  is  fully  justified.  No  man  can 
win  fadeless  laurels  by  simply  going  with  the  tide.  If  a 
strong  current  had  been  running  Mr.  Leander's  way,  and 
he  had  been  well  provided  with  life-preservers,  he  might 
have  floated  over  the  Hellespont  every  evening  for  twenty 
years,  to  gaze  into  the  witching  eyes  of  Hero,  and  yet 
never  have  been  known  to  poetry  or  fame. 

But  somebody  may  ask,  was  Marshall  always  on  the 
side  of  power  and  consolidation?  Did  he  x;are  more  for 
a  strong  Federal  power  than  he  did  for  individual  lib- 
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erty?  By  no  means.  He  meant  his  decisions  should  be 
as  strong  as  the  Constitution,  no  stronger;  as  weak  as  the 
Constitution,  no  weaker.  He  was  as  swift  to  vindicate 
the  lawful  authority  of  a  State  as  he  was  that  of  the  Na- 
tion, and  the  civil  rights  of  the  individual  were  always 
the  subject  of  his  zealous  protection.  In  Bank  of  Hamil- 
ton V.  Dudley's  Lessees,  2  Peters,  492,  he  held  that  State 
courts  have  exclusive  power  to  construe  the  constitutions 
and  legislative  acts  of  their  respective  States.  ^'  The  ju- 
dicial department  of  every  government,*'  he  wrote,  "  is 
the  rightful  expositor  of  its  laws,  and,  emphatically,  of 
its  supreme  law."  In  Little  v,  Barreme,  2  Cranch,  170,  he 
held  the  commander  of  a  warship  answerable  in  damages 
to  a  person  injured,  though  he  acted  under  instructions- 
from  the  President,  saying:  '^Instructions  not  warranted 
by  law  cannot  legalize  a  trespass/' 

Soon  after  Marshall  came  to  the  bench  he  was  called 
upon  to  preside  in  the  Federal  Circuit  Court  at  Richmond 
in  the  famous  trial  of  Aaron  Burr  for  treason.  Here, 
again,  was  illustrated  his  zeal  in  protecting  personal 
rights.  It  was  probably  the  most  notable  trial  at  nui 
privs  which,  in  the  life  of  the  nation,  any  Federal  judge 
has  been  called  upon  to  conduct.  In  the  English  law  of 
treason,  as  it  had  been  administered  up  to  that  time,  the 
principal  rule  really  acted  upon  had  been  that  enough 
heads  must  be  cut  off  to  glut  the  vengeance  of  the  Crown. 
The  Federal  administration  was  fiercely  desirous  of  Burr's 
conviction  and  execution.  The  mob  clamored  for  his 
blood.  The  prisoner  was  a  profligate,  insinuating  and 
highly  dangerous  villain,  who  was  then  practically  with- 
out friends  and  whose  hands  were  red  with  the  blood  of 
Marshall's  frieild,  Alexander  Hamilton,  the  late  leader  of 
the  Federalist  party.    Burr  had  himself  defined  law  to 
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be  ''whatever  is  boldly  asserted  and  plausibly  maintained." 
Should  Marshall  try  this  friendless  prisoner  by  his  own 
rale  and  receive  popular  applause  over  his  speedy  execu- 
tion, or  should  he,  as  was  his  wont,  impartially  enforce 
the  law  and  submit  to  censure?  It  would  have  been  easy, 
under  such  circumstances,  to  begin  the  administration  of 
the  Federal  law  of  treason  in  the  new  world  by  establish- 
ing  a  precedent  dangerous  to  personal  liberty.  But  Mar- 
shall  read  in  the  Constitution  that ''  treason  against  the 
United  States  shall  consist  only  in  levying  war  against 
them  or  adhering  to  their  enemies,  giving  them  aid  and 
comfort."  He  further  read  that  no  one  should  be  con- 
victed of  the  crime  of  treason  except  upon  proof  of  an 
''overt  act,"  which  act  was  to  be  established  by  the  testi- 
mony of  at  least  two  witnesses.  In  what  did  '*  levying 
war "  against  the  United  States  consist?  What  should 
be  deemed  an  "  overt  act "  ?  Here  were  elastic  terms, 
had  the  court  sought  a  pretext  for  conviction.  No  such 
case  as  the  Constitution  contemplated  was,  however,  made 
out  against  Burr,  and  Marshall  practically  so  instructed 
the  jury,  which  acquitted  the  prisoner.  "  No  man,"  said 
he,  in  summing  up  the  case,  "  is  desirous  of  becoming  the 
peculiar  subject  of  calumny.  No  man,  might  he  let  the 
cup  pass  from  him  without  reproach,  would  drain  it  to  the 
bottom.  But  if  he  has  no  choice  in  the  case;  if  there  is 
no  alternative  presented  to  him  but  a  dereliction  of  duty 
or  the  opprobrium  of  those  who  are  denominated  the 
world,  he  merits  the  contempt  as  well  as  the  indignation 
of  his  country  who  can  hesitate  which  to  embrace." 

Men  were  not  to  be  hounded  to  the  gallows  for  treason, 
in  the  new  world,  upon  mere  suspicion.  To  "  imagine 
the  death  of  the  King,"  or  merely  to  plan  the  subversion 
of  the  Government,  was  never,  through  loose  jugglery  with 
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the  words  of  the  Constitution,  to  be  punishable  as  treason 
upon  American  soil.  There  were  to  be  no  "  Bloody  As- 
sizes "  beneath  the  glorious  banner  of  the  free,  and  lese 
majeate  was  henceforth  to  be  the  protection  of  despots 
and  tyrants,  who  alone  can  require  it.  And  who  knows 
how  great  may  have  been  the  influence  of  this  example 
in  producing  that  most  splendid  spectacle  in  all  history, 
when,  after  a  rebellion  the  most  gigantic  of  the  ages, 
waged  by  men  who  sought  to  trample  down  by  force  the 
decisions  of  John  Marshall,  had  been  suppressed  by  arms, 
Justice,  acting  in  the  spirit  of  the  great  precedent  set  by 
Marshall  himself,  closed  forever  her  book  of  retribution, 
and  "  stained  not  peace  with  a  scar ! " 

The  private  interests  involved  in  the  cases  decided  by 
Marshall  were  as  nothing  compared  with  the  public  in- 
terests which  the  opinions  guarded.  "  The  jud'gments  of 
Marshall,"  said  Mr.  Phelps,  "  carried  the  court  through 
the  experimental  period  and  settled  the  question  of  its 
supremacy.  Time  has  demonstrated  their  wisdom.  .  .  . 
All  the  subsequent  labors  of  that  high  tribunal  on  the 
subject  of  constitutional  law  have  been  founded  on  and 
have  at  least  professed  and  attempted  to  follow  them. 
There  they  remain.  They  will  forever  remain.  They 
will  stand  as  long  as  the  Constitution  stands;  and  if  that 
should  perish,  they  would  still  remain  to  display  to  the 
world  the  principles  upon  which  it  rose  and  by  the  disre- 
gard of  which  it  fell."  Another  wrote:  "The  fame  of 
the  Chief  Justice  has  justified  the  wisdom  of  the  Consti- 
tution, and  reconciled  the  jealousy  of  freedom  to  ike  inde- 
pendence of  the  Judiciary, ^^  —  a  splendid  statement,  fit  to 
be  engraven  on  Marshall's  tomb.  Story  said  of  Marshall's 
work  in  the  court:  "His  master  mind  has  presided  in 
their  deliberations,  and  given  to  the  results  a  cogency  of 
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rensoning,  a  depth  of  remark,  a  persnasiveness  of  argu- 
ment, a  clearness  and  elaboration  of  illustration  and  an 
elevation  and  comprehensiveness  of  conclasion  to  which 
none  others  offer  a  parallel." 

Any  staunch  Federalist  who  was  a  good  lawyer  might 
perhaps  have  entered  the  same  court  orders  upon  the 
docket  that  were  put  there  by  Marshall;  but  who  could 
have  defended  the  conclusions  of  the  court  as  Marshall 
did  ?  His  literary  style  was  simple,  compact  and  clear. 
His  taste  and  aptness  in  illustration  were  faultless.  He 
never  sacrificed  conclusiveness  to  brevity,  nor  sense  to 
ornament;  and  yet,  though  he  never  strove  for  mere  ef- 
fects, his  opinions,  in  their  completeness,  in  their  mas- 
terly anticipation  of  all  cavils  and  objections,  and  in  their 
overwhelming  conclusiveness  of  argument,  will  appear 
to  any  one  reading  them  with  a  due  sense  of  the  issues 
involved,  as  truly  eloquent  and  as  moving  as  the  great 
speeches  of  Webster  and  Clay. 

The  judicial  children  of  Marshall's  brain  went  forth 
doubly  armored  for  defense,  and  so  equipped  and  hedged 
about  as  to  be  invincible  against  assault.  They  ^'did 
their  own  talking,"  and  are  still  vocal  with  the  power  of 
nationality.  Political  agitators  might  carp  at  them,  but 
to  answer  them  was  impossible.  The  questions  discussed 
concerned  the  very  foundations  of  the  government.  In 
viewing  a  subject  Marshall  always  took  his  stand  upon 
an  eminence,  from  which  he  could  see  the  whole  field  of 
controversy.  He  seized  at  once  upon  that  which  was 
vital  and  left  mere  incidents  for  subordinate  treatment. 
He  was  always  calm.  He  knew  how  to  be  impartial  with- 
out being  colorless.  He  could  not  be  jostled  from  his 
intellectual  moorings  by  clamor  or  swayed  from  his  high 
judicial  course  by  passion.    He  knew  his  interpretations 
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of  the  Constitution  would  be  hotly  contested  and  vehe- 
mently criticised,  and  so,  about  each  one  of  his  great 
judgments  he  set  cherubim  and  a  flaming  sword,  which 
turned  every  way  to  keep  the  way  of  the  tree  of  national 
life. 

With  singular  want  of  perception,  Wirt  once  wrote 
that  Marshall  was  "  without  fancy  or  imagination."  He 
certainly  had  more  taste  than  to  deform  grave  legal  dis- 
cussions with  tawdry  rhetorical  ornaments.  There  is  a 
far  higher  and  more  refined  power  of  imagination  than 
that  which  daubs  all  subjects  with  gaudy  and  vulgar 
colors.  It  seems  to  me  absurd  to  say  that  Marshall  was 
devoid  of  imagination.  All  powerful  minds  have  been 
endowed  with  imagination  and  generally  with  humor. 
Not  every  man  who  feels  the  thrill  of  fancy  and  sails  the 
mystic  seas  with  the  Corsair  has  been  caught  ^^  sighing 
like  a  furnace,  with  a  woeful  ballad  made  to  his  mistress' 
eyebrows."  Commonplace  men  love  to  cling  to  the  sol- 
acing belief  that  a  mind  through  which  the  moths  of 
fancy  and  the  spirits  of  wit  and  humor  corrusoate  is  nec- 
essarily deficient  in  the  more  solid  faculties  of  reason  and 
judgment;  but,  in  my  opinion,  the  most  effective  man  is 
he  who  possesses  an  imaginative  and  passionate  nature, 
held  under  the  control  of  reason.  The  man  who  has  no 
fire  in  his  soul  may  reason  correctly,  but  even  when  most 
correct  and  precise  it  will  be  found  he  has  moved  no  one. 
It  is  the  moving  element, — the  contagion,  so  to  speak, — 
which  makes  all  writing  and  speaking  effective,  and,  tried 
by  this  test,  Marshall  was  certainly  a  master.  The  heart 
of  a  patriot  swells  with  emotion  when  he  reads  these 
masterly  vindications  of  the  Constitution  of  his  country. 

Marshall's  mind  was  immaculately  pure,  and  his  heart 
was  full  of  the  tenderest  sentiments.    ^^He  was,"  sa.ys 
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Story,  "the  most  remarkable  man  I  ever  saw  for  the 
depth  and  tenderness  of  his  feelings."  He  was,  in  short, 
a  strong,  true,  tender,  manly  man,  but  plain  and  simple 
withal,  and  with  great  capacity  for  the  enjoyment  of 
innocent  fun.  On  first  seeing  him  Judge  Story  wrote 
his  wife,  "  I  love  his  laugh  —  it  is  too  hearty  for  an  in- 
triguer,—  and  his  good  temper  and  unwearied  patience 
are  equally  agreeable  on  the  bench  and  in  the  study." 
Like  the  great  Lincoln,  Marshall  was  fond  of  droll  stories, 
and  had  the  reputation  of  relating  them  with  success; 
and,  I  may  add,  that  no  two  minds  in  American  history 
have  so  many  points  and  characteristics  in  common  as 
those  of  John  Marshall  and  Abraham  Lincoln.  The  mind 
which  at  length  vindicated  the  great  opinions  was  cast 
in  the  mould  of  the  one  that  conceived  and  wrote  them. 
John  Marshall  and  Abraham  Lincoln  I  What  jewels  are 
these  in  the  crown  of  fair  Columbia! 

Some  one  may  ask,  if  the  great  questions  of  constitu- 
tional interpretation  had  at  last  to  be  fought  out  on  the 
battlefield,  of  what  use  were  the  decisions  of  John  Mar- 
shall ?  To  this  I  answer,  it  made  all  the  difference  in 
the  world  which  side  was  legally  in  the  right  in  the  great 
and  final  contest.  Great  is  the  power  of  ideas.  "  He  is 
thrice  armed  who  hath  his  quarrel  just."  It  was  infi- 
nitely important  when  the  Southern  States  seceded 
whether  they  were  merely  exercising  a  constitutional 
right  accorded  them  by  the  court  of  final  interpretation, 
or  whether  they  were  launching  out  upon  the  wild  sea  of 
revolution.  When  Abraham  Lincoln  announced  his  pur- 
pose to  enforce  Federal  authority  in  the  Confederate 
States,  and  asked  for  men  and  means  to  carry  out  his 
purpose,  it  made  all  the  difference  in  the  world  whether 
lie  was  entering  upon  a  war  of  preservation  or  a  war  of 
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aggression  and  conquest;  for,  with  a  State  rights  con- 
struction of  the  Constitution  upon  the  records  of  the 
Federal  court  of  last  resort,  nothing  is  surer  than  that 
the  Union  would  have  been  dissolved,  and  it  would  prob- 
ably have  been  dissolved  without  even  an  effort  to  save 
it.  Upon  what  possible  pretext  could  the  government 
have  made  war  to  preserve  the  Union,  if  its  own  highest 
court  had  solemnly  decided  that  secession  was  an  act 
warranted  by  the  Constitution  ? 

And  so,  not  without  reason, —  not  as  an  empty  figure 
of  speech, —  I  place  John  Marshall  among  the  builders 
and  saviors  of  our  Eepublic.  He  was  near  eighty  years 
old  and  still  a  member  of  the  court  when  he  died,  and  it 
is  infinitely  sad  to  know  that  his  later  years  were  haunted 
by  the  fear  that  his  great  work  had  all  been  done  in  vain. 
The  party  which  denied  his  interpretations  of  the  Con- 
stitution was  everywhere  in  the  ascendency.  The  Union 
seemed  to  him  to  be  tottering,  and  the  great  buttresses 
of  reason  and  logic  by  which  he  had  encompassed  the 
national  power  seemed  to  be  giving  way  before  the  as- 
saults of  determined  enemies.  On  July  81, 1833,  he  wrote 
his  friend.  Judge  Story:  ^^I  fear  no  demonstration  can 
restore  us  to  common  sense.  The  words  '  State  rights,' 
as  expounded  by  the  resolutions  of  1798,  and  the  report 
of  1799,  construed  by  our  legislature,  have  a  charm 
against  which  all  reasoning  is  vain.  Those  resolutions 
and  that  report  constitute  the  creed  of  every  politician 
who  hopes  to  rise  in  Virginia,  and  to  question  them,  or 
even  to  adopt  the  construction  given  them  by  their  author, 
is  deemed  political  sacrilege."  A  little  later  he  again 
wrote  Story:  "  To  men  who  think  as  you  and  I  do,  the 
present  is  gloomy  enough  and  the  future  presents  no 
cheering  prospect.    .    •    •    In  the  South,  those  who  sup- 
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port  the  Executive  do  not  support  the  Oovemment. 
.  .  .  Many  of  them  are  the  avowed  advocates  of  the 
league,  and  those  who  do  not  go  the  whole  length  go  a 
great  part  of  the  way.  What  can  we  hope  for  in  such 
circumstances?" 

But  what  must  he  have  thought  if  he  could  have  fore- 
seen that  in  the  year  of  grace  1860  an  Attorney-General 
of  the  United  States  would  give  to  his  chief  a  labored 
written  opinion  advising  him  that  the  Federal  Constitu- 
tion gave  to  the  National  Government  no  power  to  pre- 
serve itself  as  against  any  State  that  might  choose  to 
secede  from  it;  that  any  attempt  to  coerce  such  State 
into  submission  to  the  National  Government  would  be 
making  war  upon  a  State  without  constitutional  author- 
ity, and  that  such  act  of  attempted  coercion  would  be  in 
itself  a  dissolution  of  the  Union  I  And  what  must  have 
been  his  anguish  if  he  could  have  known  that  a  Presi- 
dent of  the  United  States  would  deliberately  put  the 
substance  of  that  opinion  into  a  message  to  the  Congress 
of  the  United  States!  But  ah!  had  his  vision  penetrated 
a  little  further  into  the  darkn^s  of  futurity,  how  it  must 
have  gladdened  his  great  heart  to  have  seen  another 
man,  modest  and  thoughtful  like  himself,  coming  out 
from  the  heart  of  the  great  people,  "  new  birth  of  our 
new  soil,"  with  all  the  strength  of  a  people's  awakening 
in  bis  knotted  thews,  with  all  their  hopes  and  aspira- 
tions, all  the  will  and  fire  of  their  patriotism  radiant  in 
his  soul,  laying  his  virile  hands  upon  the  broken  cords  of 
the  rent  and  shattered  Union;  to  have  seen  this  new- 
risen  giant,  as  he  groped  in  the  thick  darkness  and  con- 
fusion of  1861,  stretching  back  a  confiding  hand  to  him 
for  support  and  inspiration,  and  through  the  roar  and 
crash  of  final  conflict  making  vital  for  all  time  those 
Vol.  11—26 
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great  ringing  words  of  his  own  opinion  in  M^Culloch  v. 
The  State  of  Maryland:  "The  government  of  the  Union 
is  a  government  of  the  people.  ...  It  emanates  from 
them.  Its  powers  are  granted  by  them,  and  are  to  be 
exercised  directly  on  them  and  for  their  benefit  .  .  . 
The  government  of  the  Union,  though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action.  ,  .  . 
It  is  the  government  of  all;  its  powers  are  delegated  by 
all;  it  represents  all  and  acts  for  ail;  .  .  .  and  its 
laws,  when  made  in  pursuance  of  the  Constitution,  form 
the  supreme  law  of  the  land." 

Around  John  Marshall's  old  home  in  the  capital  of  the 
Southern  Confederacy  raged  four  years  of  relentless  war, 
waged  by  his  misguided  countrymen  to  overthrow  his 
great  constitutional  doctrines  and  with  them  the  union 
of  the  States.  But  when  at  length  the  iron  clutch  of 
Grant  upon  the  fated  city  compelled  Jefferson  Davis  to 
flee  in  confusion  from  his  capital  with  the  belongings  of 
his  government,  and  Abraham  Lincoln,  modest  and  un- 
attended, entered  the  city  of  Sichmond  on  that  April 
.morning  in  1865,  the  day  of  Marshall's  historic  triumph 
and  vindication  had  arrived;  and  I  have  thought  how 
fitting  it  would  have  been  if  the  friends  of  the  old  flag 
had  then  and  there  gathered  to  express  their  deep  thank- 
fulness for  a  restored  Union  about  his  humble  and  neg- 
lected tomb !  For  whoever  may  have  received  the  sur- 
render of  particular  Confederate  chieftains  in  the  field, 
it  is  none  the  less  true  that,  in  accordance  with  the  great 
historic  unities,  the  Southern  Confederacy,  as  the  em- 
bodiment of  political  ideas,  surrendered  not  to  Grants 
not  to  Sherman,  not  to  Thomas  or  to  Sheridan,  but  to 
the  statesman,  the  jurist  and  the  sage  —  John  MarshalL 


Digitized  by 


Google 


408  Illinois— Address  of  Andrew  S  Draper. 

Exercises  at  the  University  of  Illinois. 

Marshall  Day  was  observed  by  the  University  of  Illi- 
nois by  an  elaborate  address,  delivered  by  Andrew  S. 
Draper,  President  of  the  University.  In  the  course  of 
his  address  President  Draper  said : 

Address  of  President  Andrew  8.  Draper. 

Oarlyle  sums  up  the  reasons  for  the  failure  of  the  Con- 
stitution of  the  Constituent  Assembly  of  France  in  the 
title  of  one  of  his  chapters  with  the  words,  "  The  Consti- 
tation  will  not  march."  Marshall  gave  the  American 
Constitution  the  power  to  march.  It  has  marched 
through  all  the  difficulties  which  have  encompassed  it, 
and  some  of  them  have  been  great.  It  has  not  hampered 
freedom:  it  has  moved  on,  and  enlarged  and  extended  it. 
It  has  marched  upon  firm  ground :  it  has  kept  step  to  the 
heart-beats  of  a  rapidly  nrultiplying  and  a  cosmopolitan 
people  who  have  dedicated  this  fair  land  to  freedom,  and 
who  know  and  at  all  times  expect  to  make  further  use  of 
their  power. 

The  Constitution  has  not  only  marched  upon  unex- 
pected roads  in  its  original  territory,  but  it  has  gone  out 
and  conquered  much  new  territory.  The  greatest  act, 
by  all  odds,  of  Jefferson's  administration  was  the  pur- 
chase of  the  Louisiana  Territory  from  the  First  Napoleon. 
No  student  needs  to  be  told  of  the  bearing  of  that  acqui- 
sition upon  the  destiny  of  the  nation.  The  area  of  the 
original  thirteen  states  was  909,050  square  miles;  that  of 
the  Louisiana  Territory  was  875,025  square  miles.  Jeffer- 
son looked  into  the  Constitution  very  closely  to  find  some 
specific  authority  for  the  proceeding,  and  was  much 
troubled  because  he  looked  in  vain.  He  was  right,  how- 
ever, and  his  foresight  and  energy  of  action  in  the  matter 
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entitle  him  to  the  lasting  gratitude  of  his  countrymen. 
In  1819  the  Constitation  secured  the  Floridas,  with 
70,107  sqnare  miles,  and  in  1846  the  Oregon  coantry, 
with  288,689  square  miles,  by  treaty.  In  1845  we  an- 
nexed Texas,  and  soon,  by  questionable  means,  coerced 
Mexico  into  a  cession,  and  so  obtained  949,808  square 
miles  more.  Alaska  was  taken  by  treaty  in  1867,  with 
599,446  square  miles.  So  the  total  of  continental  terri- 
tory is  quite  four  times  what  it  was  when  the  Constitu- 
tion was  adopted.  The  insular  territory  acquired  in  1898 
is  computed  by  the  Coast  Survey  at  138,399  square  miles. 

A  facetious  friend,  learning  the  subject  of  this  address, 
and  referring  to  the  decisions  of  the  Supreme  Court 
which  are  daily  expected  touching  the  status  of  the  new 
islands  which  are  on  our  hands,  inquired  if  I  thought  the 
Constitution  could  swim  as  well  as  march.  The  Consti- 
tution has  been  swimming  as  well  as  marching  all  its 
life.  Before  it  was  out  of  swaddling  clothes  it  could  swim 
enough  to  put  an  end  to  the  piracies  of  the  Barbary 
States  that  had  terrorized  the  nations  of  Europe  upon 
the  high  seas  for  an  hundred  years.  Before  it  was  past 
the  college  age  the  Constitution  swam  well  enough  to 
call  a  halt  upon  the  bad  English  habit  of  searching  our 
merchant  ships  without  leave.  The  Constitution  swam 
very  well  indeed  in  the  blockading  squadrons,  the  cruis- 
ers, and  the  little  Monitor  in  the  war  between  the 
States;  and  it  swam  splendidly  in  the  torpedo  boats  and 
the  great  battleships  at  Manila  and  Santiago.  Yes,  the 
Constitution  has  proved  to  a  demonstration  that  it  can 
swim  as  well  as  march. 

It  is  true  that  we  are  confronted  by  some  new  and  sig- 
nificant constitutional  questions.  Three  years  ago  the 
nation  started  out  in  earnest  to  rescue  Cuba  from  the 
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atrocities  of  Spain.  It  was  a  noble,  a  sublime  undertak- 
ing. It  struck  the  high- water  mark  of  democratic  gov- 
ernment for  the  good  of  mankind.  It  involved  ns  in  war 
with  Spain.  A  notable  and  perhaps  a  decisive  incident 
in  that  war  was  the  destmction  of  the  Spanish  govern- 
ment, and  the  only  government,  in  the  Philippine  Islands. 
Having  overthrown  a  government  we  were  boand  to  set 
up  and  maintain  one.  We  have  been  trying  to  do  so. 
The  treaty  of  peace  ceded  the  territory  to  us.  We  have 
accepted  it  and  assumed  responsibility  for  it  in  the  great 
court  of  the  nations.  In  attempting  to  enforce  the  au- 
thority which  the  usage  and  the  common  law  of  nations 
recognizes  in  such  matters,  we  have  encountered  unex- 
pected difficulties,  and  no  one  can  tell  just  what  is  ahead 
of  us.  Numerous  questions  are  raised,  both  as  to  the  ex- 
pediency and  the  legal  right  of  our  proceedings,  and  as 
to  the  constitutional  status  of  the  territory  and  the  inhab- 
itants involved  therein.  The  legal  questions  have  been 
argued  in  and  are  now  awaiting  the  decisions  of  the  Su- 
preme Court.  Some  unusual  anxiety  has  been  raised  by  ' 
the  somewhat  fervid  protests  against  both  the  advisability 
and  the  legality  of  the  national  proceedings  by  the  two 
living  ex-Presidents  of  the  United  States,  both  eminent 
lawyers  and  greatly  respected  men. 

It  will  soon  all  be  settled  in  our  usual  and  peaceful  way. 
Whatever  our  present  thought  we  will  accept  the  settle- 
ment, when  it  comes,  with  all  cheerfulness.  It  is  ad- 
venturous to  anticipate  the  action  of  the  Supreme  Court, 
but  I  will  adventure  enough  to  express  the  surmise  that 
the  court  will  hold  that  there  is  a  power  in  this  nation 
to  do  whatever  any  other  sovereign  nation  may  do  in  the 
way  of  acquiring  new  territory  and  fixing  the  status 
thereof;  that  Congress  and  the  Executive  are  charged 
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with  the  exercise  of  this  authority ;  that  the  propriety  of 
its  exercise  in  particular  cases  raises  political  questions 
with  which  the  court  has  nothing  to  do;  that  when  it  is 
exercised  by  the  constituted  authorities,  and  through  the 
usual  forms,  it  must  be  sustained ;  that  if  the  people  are 
not  satisfied  with  what  is  done  they  must  elect  a  differ- 
ent Congress  and  a  new  President;  and  that  there  is  no 
legal  impediment  in  the  fact  that  we  have  been  upon 
unfamiliar  roads  and  that  the  Constitution  has  been 
obliged  to  swim  rather  than  walk  in  the  performance  of 
a  meritorious,  though  unexpectedly  difScult,  national 
undertaking. 

As  to  the  expediency  of  what  the  nation  is  trying  to 
do,  may  not  this  be  said  ?  Nations,  no  more  tban  men, 
can  look  far  into  the  future.  They  are  not  to  hibernate 
because  they  cannot  foresee.  When  occasion  calls,  they 
are  to  move  forward.  They  are  to  take  such  initial  steps 
as  the  mind  and  conscience  of  the  people  impel.  When 
the  thought  and  the  feeling  of  the  nation  are  clearly 
manifest,  as  they  were  in  the  case  of  Cuba,  men  and 
women  who  are  charged  with  the  exercise  of  the  national 
power  and  have  red  blood  in  their  veins  will  act.  They 
will  not  hesitate  because  difSculties  may  appear  in  the 
road.  They  will  take  each  succeeding  step  in  the  light 
of  the  conditions  which  have  followed  the  last  one,  and 
with  the  best  intelligence  they  have.  With  nations,  as 
with  men,  the  sequel  will  take  care  of  itself. 

My  judgment  has  approved  of  the  first  and  of  each  suc- 
ceeding step  taken  touching  the  islands,  both  in  the  At- 
lantic and  in  the  Pacific  seas.  I  think  that  a  further 
step  should  have  been  taken  some  time  ago,  and  that  it 
is  imperatively  demanded  now.  It  is  a  declaration,  not 
by  the  President,  not  by  military  commanders,  not  by  a 
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commissioQ,  but  iy  Congress  that  this  nation  desires  noth- 
ing, and  will  do  nothing,  touching  the  Philippine  Islands 
which  is  not  deemed  to  be  for  the  good  and  the  freedom 
of  the  inhabitants  thereof;  that  our  purpose  is  to  uplift 
them  and  not  to  exact  tribute  from  them;  that  it  is  not 
the  intent  to  rule  such  inhabitants,  except  so  far  as  is  re- 
quired to  establish  order;  that  it  is  desired  that  they 
shall  govern  themselves  in  any  way  they  like,  consistent 
with  popular  liberty  and  the  common  security  of  persons 
and  property ;  that  a  general  election  will  be  ordered,  as 
soon  as  it  is  apparent  that  it  can  be  held,  to  choose  repre- 
sentatives of  their  own  who  will  confer  with  Congress 
and  agree  upon  the  relations  which  those  people  shall 
sustain  to  our  people,  and  their  government  to  the  gov- 
ernment at  Washington ;  and  that,  while  we  must  assume 
the  responsibility  of  conclusions  so  that  we  may  protect 
our  own  good  name  before  the  world,  yet  we  shall  look 
with  approval  upon  any  plan  which  promises  a  stable 
government,  headed  towards  constitutional  liberty,  among 
the  Filipinoes,  without  so  much  care  about  the  details 
thereof,  or  about  the  legal  relations  which  that  govern- 
ment may  bear  to  ours.  This  step,  in  my  judgment,  is 
demanded  because  the  unselfishness  of  our  purposes  is 
being  called  in  question,  because  there  is  uncertainty 
which,  it  is  said,  is  prolonging  an  armed  conflict;  because 
the  great  heart  of  the  nation  throbs  truly ;  and  because 
it  is  a  part  of  our  unwritten  Constitution  that  tbis  great 
Eepublic  shall  not  pursue  conquest  for  gain,  but  rather 
that  whatever  it  does  shall  be  done  to  extend  knowledge 
and  uplift  free  government  in  all  the  world. 

The  lesson  of  the  work  of  the  Great  Chief  Justice  is  as 
important  a  lesson  as  the  world  has  had  to  learn.  That 
work  has  secured,  if  it  has  not  saved,  the  structure  of 


Digitized  by 


Google 


John  Marshall  Memorial.  408 

democratic  government.  In  a  sentence,  that  lesson  is 
that  a  free  Constitution,  written  or  unwritten,  can  and 
must  be  progressive. 

The  Constitution  of  the  United  States  has  not  been 
written  in  completed  form:  it  never  will  be.  The  Con- 
stitution itself  has  not  been  perfected:  it  never  will  be. 
The  resources  of  language  can  describe  the  Constitution 
but  inadequately.  It  is  infinitely  more  than  our  fathers 
were  able  to  agree  upon,  or  to  anticipate  and  formulate 
in  a  written  paper  a  hundred  years  ago. 

It  is  all  that  we  inherited  from  the  mother  country 
after  all  the  heroisms  and  triumphs  in  the  evolution  of  a 
race,  and  in  the  building  of  a  free  nation  through  a  thou- 
sand years.  It  is  all  that  the  millions  from  the  other  great 
nations  have  brought  to  us  since  our  birth  as  an  independ- 
ent nation.  It  covers  a  full  knowledge  of  the  accom- 
plishments and  the  failures  of  all  other  governments  in 
all  ages  and  in  all  the  world. 

It  is  the  physical  energy  and  the  intellectual  resource- 
fulness which  have  come  from  the  admixture  of  blood 
and  of  civilizations. 

It  is  the  country  we  now  possess,  crossed  by  the  natural 
thoroughfares  of  the  nations,  with  endless  shores  and  un- 
counted harbors  washed  by  the  waters  of  both  oceans. 
It  is  our  mountains  and  plains,  our  great  lakes  and  ma- 
jestic rivers,  our  diversified  climate,  our  com  lands  and 
cotton  lands  and  wheat  lands,  our  inexhaustible  mines, 
and  the  herds  upon  our  ten  thousand  hills. 

It  is  our  great  factories  in  every  town,  our  magnificent 
steel  highways  threading  our  valleys,  tunneling  or  scal- 
ing our  mountains  and  making  the  maps  of  our  prairie 
States  black  with  their  frequency.  It  is  our  genius  in 
invention  and  our  skill  and  courage  in  engineering.    It  is 
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our  common  respect  for  labor,  and  the  accoants  in  oar  sav- 
ings banks.  It  is  the  unparalleled  opportunities,  in  every 
direction,  which  are  offered  to  rectitude  and  to  endeavor, 
no  matter  how  humble  the  roof  under  which  they  were 
born.  It  is  our  publishing  houses,  our  newspaper  press, 
our  libraries  and  museums  and  art  galleries. 

It  is  our  improved  house  making,  and  the  innumerable 
new  conveniences  which  enter  into  our  home  making.  It 
is  more  than  that:  it  is  the  spirit  of  the  American  home, 
the  equality  of  right  in  it,  the  exalted  position  of  woman, 
and  the  dominating  influence  of  the  mother  in  the  house- 
hold. 

It  is  our  free  public  school  at  every  door,  and  our  cen- 
ters of  the  higher  learning  pushing  the  scientific  advance 
in  every  possible  direction  and  promoting  every  con- 
ceivable phase  of  intellectual  activity.  It  is  our  churches 
and  our  Sunday  schools,  the  complete  toleration  of  re- 
ligious opinion,  and  the  common  respect  for  religious 
worship.  It  is  our  private  benevolences,  and  our  stead- 
ily improving  treatment  of  the  troublesome  and  depend- 
ent classes. 

It  is  the  individualism  and  the  balanced  sense  of  Che 
nation,  the  love  of  freedom  which  is  so  strong  that  no 
one  is  afraid  of  losing  the  object  of  it.  It  is  the  regard 
for  laws  which  are  fundamental,  the  indifference  to  laws 
which  are  seen  to  be  only  advisory,  the  jealousy  of  laws 
which  tend  to  favor  special  interests  or  seem  to  set  at 
naught  the  common  thought. 

The  old  Pilgrim  at  Plymouth,  the  minute-man  at  Lex- 
ington Green  and  Concord  Bridge,  were  in  our  Constitu- 
tion at  the  beginning :  the  citizen  soldier  of  the  Civil  War, 
the  Oregon  upon  her  fifteen  thousand  miles  journey 
around  the  Horn  and  then  at  once  the  decisive  factor  in 
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the  most  sanguinary  naval  battle  in  all  history,  the  col- 
lege boys  and  farmers'  lads  and  millionaires'  sons  fighting 
their  way  together  up  the  flame-swept  hill  at  San  Juan, 
the  veterans  of  the  Ninth  Begular  Infantry  pushing  their 
way  through  the  August  heat  and  the  sand  and  filth  of 
China  and  battering  down  the  gates  of  the  Forbidden 
City  to  relieve  the  American  legation  from  the  horrors, 
of  Peking,  are  all  in  the  Constitution  now. 

The  spirit  of  the  nation,  that  spirit  which  moved  out 
of  the  old  world  into  the  new,  that  chastened  and  toler- 
ant, that  sober  and  yet  aggressive  spirit  which  separated 
from  an  established  church,  and  so  learned  how  to  sep- 
arate from  an  autocratic  state;  which  centered  at  Ply- 
mouth Rock,  and  then  tempered  the  heroic  but  intolerant 
sentiment  at  the  Bay ;  which  moved  out  into  the  valley 
of  the  Connecticut,  and  then  crossed  the  Berkshires  into 
the  valleys  of  the  Hudson  and  the  Mohawk  and  the  Sus- 
quehanna; which  crossed  the  Alleghanies  and  the  Blue 
Ridge;  which  took  possession  of  the  prairies  with  confi- 
dent and  resolute  step;  which  scaled  the  Rockies  and 
claimed  the  Pacific  shores;  which  passed  through  the 
Gdlden  Gate  and  into  the  beyond.  This  spirit  is  the  very 
life  of  the  Constitution.  The  spirit  that  has  fattened  for 
a  hundred  years  upon  what  it  has  fed,  that  chafes  more 
and  more  at  the  long  continued  exactions  of  the  kings^ 
and  that  would  extend  free  government,  its  helps  and  its 
opportunities,  is  in  the  Constitution  in  yet  larger  meas- 
ure now  than  in  the  days  of  our  fathers. 

More,  far  more,  than  any  one  can  tell  is  in  the  Ameri- 
can Constitution.  May  the  God  of  nations  give  us  larger 
reverence  for  the  inspirations  that  are  in  our  history, 
whether  inscribed  in  the  law  books  of  state,  or  written 
upon  the  hearts  of  men  and  women.     May  the  written 


Digitized  by 


Google 


411  Illinois  — Address  of  Andrew  S.  Draper. 

law  be  constraed  in  the  light  of  the  traditions,  the  hero- 
isms, the  opportanities,  and  the  aspirations  of  the  unwrit- 
ten. May  the  Supreme  Court  never  lack  in  discretion, 
or  in  courage.  And  under  its  guidance  may  the  Consti* 
tntion  march  on.  May  it  advance  without  greed,  and,  if 
possible,  without  war.  May  it  go  forward  with  the  con- 
sciousness of  moral  right  to  widen  the  area  of  civilization 
and  enlarge  the  liberty  of  the  human  race.  Kever  fear. 
Yastness  may  prove  to  be  the  ark  of  our  safety.  May  all 
the  fundamental  principles  of  human  liberty  be  upheld 
and,  within  the  lines  which  they  bavis  laid  down,  may 
the  Constitution  and  the  flag  of  the  great  Bepublio 
Masoh  Ov. 
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STATE  OP  WISCONSIN. 

In  Wisconsin  Marshall  Day  was  observed  by  proceed- 
ings nnder  the  auspices  of  the  Milwaukee  Bar  Association 
in  Plymouth  Church,  in  the  City  of  Milwaukee,  and  by 
a  banquet  held  at  the  Plankinton  House  in  the  evening. 
A  large  assemblage  of  lawyers  and  citizens  attended  the 
celebration  in  Plymouth  Church.  F.  C.  Winkler,  Presi- 
dent of  the  Bar  Association  of  Milwaukee,  introduced  as 
the  orator  of  the  day  Neal  Brown  of  Wausau,  whose 
address,  omitting  biographical  details  and  other  matters 
already  given  in  preceding  addresses,  is  as  follows: 

Address  of  Neal  Brown. 

The  art  of  biography  has  never  been  able  to  spoil  the 
fame  of  John  Marshall,  and  the  multitude  of  biographers 
have  never  cheapened  or  vulgarized*  any  act  of  his. 
Whether  in  school-boy  garb  poring  over  Milton  and 
Shakespeare,  or  as  a  soldier  of  the  infant  colonies  at 
Brandywine,  or  in  the  blood-stained  snows  of  Valley 
Forge,  or  serving  their  councils  when  peace  came,  or  as 
the  master-mind  of  our  great  tribunal  for  many  years,  he 
was  every  inch  a  man.  It  is  not  given  to  any  other  pro- 
fession in  this  country  to  have  one  universally  accorded, 
pre-eminent  name.  We  could  not  agree  on  the  greatest 
soldier,  poet,  philosopher,  novelist,  or  the  greatest  states- 
man or  preacher;  but  I  think  we  would  all  name  Marshall 
as  our  greatest  jurist. 

But  it  is  a  fine  quality  in  the  character  of  Marshall 
that  whether  we  come  to  him  early  or  late,  he  always  has 
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for  OS  the  same  unchanging  manhood  and  serenity,  the 
same  moral  elevation. 

The  bar  did  much  for  Marshall.  Before  him  came  the 
great  lawyers  of  his  day.  There  came  Martin  and  Harper, 
IngersoU  and  Dexter,  and  the  lawyer-poet  Key ;  there 
came  from  the  west  the  great  Eentackian,  Henry  Clay, 
and  with  him  Marshall  the  younger;  there  also  was  the 
exiled  Emmet,  who  fled  from  his  native  land  after  his 
brother  gave  up  his  life  to  English  jnstice;  to  that  court 
also  came  Bawle  and  Dallas,  Binney  and  Sergeant,  the 
eloquent  Pinkney,  Stockton,  Wirt  and  Adams.  Early  in 
the  century  Webster  appeared  there,  rugged  and  somber 
as  his  own  New  England  mountains,  a  figure  of  heroic 
port,  fit  to  hold  a  world  in  awe.  Some  of  these  lawyers 
of  Marshall's  court,  like  Swann  and  the  Lees,  who  argued 
scores  of  causes  before  him,  had  not  fame  enough  to  ac- 
cord them  a  place  in  the  cyclopaedias, —  those  dusty  crypts 
of  the  immortals.  So  often  it  is  that  the  fame  of  the 
great  lawyer  is  written  in  the  running  water;  you  may 
search  and  you  shall  find  but  his  name,  or  a  handful  of 
dust,  in  I  know  not  what  forgotten  graveyard.  It  was 
an  age  of  saddle-bags  and  circuit-riding, —  the  golden  age 
of  the  American  Bar.  Not  golden  in  fat  fees  for  the 
lawyer,  but  golden  in  its  wealth  of  high  ambitions  and 
aspirations,  in  its  leisure  for  study  and  reflection.  The 
lawyer  was  not  ruffled  or  discomposed  by  the  roar  and 
clang  of  a  hurrying  civilization.  Calmly  he  could  wel- 
come the  pale  midnight  lamp  and  the  day  of  toil  succeed- 
ing. The  great  lawyers  who  came  to  Marshall's  court 
had  the  primal  vigor  of  a  new  race.    .    .    . 

It  is  over  the  primal  traits  in  Marshall's  character  that 
we  may  wish  to  linger  longest,  and  not  over  the  dry 
chronology  of  the  encyclopaedias, —  those  gigantic  tumuli. 
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wherein  has  been  elaborately  deposited  the  mere  skeleton 
of  history.  Marshall's  leading  characteristics  were  those 
of  true  greatness, —  simplicity  and  directness,  with  an  en- 
tire absence  of  pretense  or  affectation.  He  never  made 
it  possible  for  any  man  to  speak  better  of  him  than  he 
deserved.    .    .    . 

On  January  31, 1801,  he  was  appointed  Chief  Justice 
of  the  Supreme  Court,  which  position  he  held  until  his 
death,  July  6, 1835.  I  will  not  dwell  upon  the  full  chro- 
nology of  the  honors  that  were  bestowed  upon  him;  they 
are  known  to  every  school-boy.  "Whether  the  place  he 
filled  was  great  or  small  in  the  estimation  of  men,  he 
made  it  great  by  the  strength  of  his  personality. 
-  There  were  strong  rivalries  among  the  public  men  of 
Marshall's  day.  He  and  Jefferson  were  never  at  har- 
mony, although  Jefferson  was  the  more  critical  and  cen- 
sorious of  the  two.  In  his  way  he  was  as  great  as  Mar- 
shall, yet  with  some  minor  weaknesses  of  character  not 
apparent  in  Marshall.  As  tt\p  author  of  the  Declaration 
of  Independence,  and  in  the  part  he  played  in  the  drama 
of  the  Eevolution  and  in  the  reconstruction  period  fol- 
lowing it,  he  was  second  only  to  the  great  Washington, 
in  the  estimation  of  the  people.  He  was  bold  and  daring 
in  his  views,  and  more  far-sighted  than  any  of  his  associ- 
ates except  Hamilton.  He  had  the  paradoxical  person- 
ality of  a  democratic  aristocrat.  In  social  position  he 
was  a  Virginia  country  gentleman,  with  every  induce- 
ment to  respect  his  class  and  uphold  its  privileges.  Yet 
he  was  always  in  rebellion  against  this  class,  and  mani- 
fested a  passionate  love  of  the  people  and  of  a  pure  de- 
mocracy from  which  every  trace  of  feudalism  and  patri- 
cian privilege  should  be  eliminated.  In  Virginia,  he 
proposed  measures  for  the  disestablishment  of  the  church 
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and  for  complete  religions  freedom,  and  abolishing  the 
laws  of  entail  and  primogeniture.  Himself  a  slave- 
bolder,  he  bated  slavery  as  an  aristocratic  institution, 
and  he  advocated  a  bill  forbidding  the  importation  of 
slaves  into  Virginia.  When  Congress  was  legislating 
for  the  Northwest  Territory,  he  framed  a  clause  inter- 
dicting slavery  in  this  territory  after  the  year  1800,  in 
^dmost  the  exact  language  of  our  Thirteenth  Amend^ 
ment.  His  theories  were  almost  diametrically  opposed^ 
to  those  of  his  great  rival  Hamilton.  The  cleavage  line^ 
between  them  became  strongly  marked  when  they  were 
together  in  Washington's  cabinet.  From  that  time  on 
party  alignment  was  that  of  Federalist  and  Democrat; 
of  States  Eights  and  Centralized  Government.  Jeffer- 
son believed  ardently  in  the  people;  Hamilton  had  a  cer- 
tain distrust  of  popular  government,  founded  on  the  be- 
lief that  it  would  never  realize  the  anticipations  of  its 
advocates,  and  would  of  necessity  have  many  defects 
and  weaknesses.  He  believed  in  a  strong  National  gov- 
ernment, with  power  to  enforce  all  measures  for  its  well- 
being,  even  against  the  will  of  the  States.  Jefferson  be-* 
lieved  in  States  Rights,  so  called.  Practically,  he  proved 
that  he  was  ready  to  go  far  in  opposition  to  his  own 
theories.  Jefferson  and  his  following  believed  that  the 
Hamiltonian  view  would  lead  to  the  destruction  of  the 
rights  of  the  States.  Washington  seemed  to  occupy 
middle  ground  between  these  two  opposing  schools,  with 
an  inclination  towards  the  Federalist  side.  As  soon  as 
peace  came,  be  saw  that  the  Confederation  had  no  gov- 
ernmental power.  He  spoke  of  the  contempt  that  would 
be  felt  for  us  abroad,  when  it  was  seen  that  the  States 
were  sovereigns  or  not  as  best  suited  their  purposes;  ^'  in 
a  word,  that  we  were  one  Nation  to-day,  and  thirteen 
to-morrow." 
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Marshall  held  to  this  opinion,  and  no  doubt  much  of 
ihis  labor  thereafter  in  oonstruing  the  powers  of  the  Na- 
tional Oovernment  was  inspired  by  his  experience  and 
observation  of  this  period  of  weakness  and  imbecility. 
The  States  were  jealous  of  each  other  and  jealous  of  any 
government  they  might  jointly  establish.  Marshall  wa» 
really  a  conservative  Federalist,  more  of  a  Democrat  than 
Washington,  not  so  much  of  a  Democrat  as  JefPerson. 
While  Washington  lived,  Hamilton  moulded  the  new 
government  his  way.  Jefferson  was  the  greater  of  the 
two  in  bis  ability  to  win  and  hold  the  people.  He  har- 
monized himself  with  them,  and  was  always  ready  to  go 
with  them  a  little  in  order  to  induce  them  to  go  with 
him  as  far  as  he  wished.  He  followed,  in  order  that  he 
might  lead.  Out  of  power  he  was  a  radical,  the  terror  of 
those  who  believed  in  the  established  order;  in  power  be 
was  a  careful  and  prudent  conservative,  acting  in  the 
main  wisely  and  justly.  He  presents  in  this,  not  the 
only  instance  in  history  of  the  sobering  influence  of 
power  and  responsibility  upon  the  radical,  who  before 
was  a  volcano  of  fierce  and  startling  declamation.  When 
he  became  President  he  speedily  recovered  from  his  fear 
of  the  dangers  of  a  strong  government.  In  some  way» 
he  seemed  to  have  had  a  marvelous  foresight.  He  sent 
the  Lewis  and  Clark  expedition  to  explore  the  territory 
northwest  of  the  Louisiana  purchase,  in  1804,  and  thus 
laid  the  foundation  for  our  claims  to  the  country  on  the 
Columbia  river.  He  saw  at  least  some  of  the  potentiali- 
ties of  the  Louisiana  purchase,  and  closed  the  bargain  for 
it  with  the  First  Consul,  hurriedly  and  secretly.  Thia 
was  an  act  of  daring  statesmanship  that  collided  directly 
with  the  States  Bights  doctrine  as  to  the  limited  powers 
of  the  Federal   Government.    It  is  doubtful  whether 
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Hamilton,  in  Jefferson's  place,  wonld  have  dared  to  go  as 
far,  for  it  was  thoaght  to  be  an  exercise  of  power  ontside 
of  the  Constitution.  Jefferson  could  so  act,  because  he 
knew  his  own  power  with  the  people  and  that  he  could 
justify  his  course  to  them.  As  to  this  and  other  measures, 
long  before  his  administration  closed,  we  find  Jefferson 
sitting  in  the  seat  of  the  Federalist  and  not  afraid.  It 
is  said  that  he  inspired  the  Kentucky  and  Virginia  reso- 
lutions, which  declared  the  extreme  doctrine  of  States 
Bights,  yet  during  his  administration  he  was  so  busy 
building  up  the  powers  of  government  that  he  overlooked 
them.  At  the  same  time  he  was  criticising  Marshall 
severely  for  the  Federalistic  trend  of  his  decisions.  The 
discredit  attached  to  the  alien  and  sedition  laws,  and  the 
success  of  Jefferson's  administration,  caused  the  slow 
disappearance  of  the  Federalist  party.  Its  existence  was 
in  a  measure  useless,  for  its  work  was  being  done  by  the 
Democratic  party.  But  the  ghostly  Cassandra  of  States 
Bights  would  not  down.  It  croaked  baleful  ly,  first  with 
one  party  and  then  with  the  other.  Of  all  propagandas, 
it  has  been  the  most  mercenary  and  changeable.  Now 
it  turns  up  in  New  England,  now  in  Pennsylvania,  now 
in  South  Carolina,  and  then  again  in  highly  virtuous 
Wisconsin.  It  presided  at  the  birth  of  the  Kentucky  and 
Yirginia  resolutions;  it  was  the  leading  spirit  of  the 
whisky  rebellion  in  Pennsylvania;  it  shrieked  with  the 
New  England  Federalists  in  the  days  of  the  Hartford 
convention  when  Massachusetts  was  seriously  contem- 
plating seceding  from  the  Union ;  it  defied  Jackson  in 
South  Carolina,  and  inspired  the  nullification  of  the  fu- 
gitive slave  law  in  Wisconsin.  Democrat,  Federalist, 
Bepublican,  Whig, —  the  advocate  of  States  Bights  and 
the  advocate  of  a  strong  National  government,  have  al- 
Voi*ll— 87 
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ternated,  and  veered  and  shifted,  and  stolen  each  others' 
places,  and  have  kept  countenance  through  it  all  with 
marvelous  eflProntery.  Sometimes  this  magniloquent 
phrase  played  comedy,  sometimes  tragedy.  The  last  act  of 
comedy  that  we  need  consider  here,  is  Jackson  issuing  his 
proclamation  against  the  nuUifiers  of  South  Carolina,  and 
threatening  to  hang  them  if  they  persisted  in  their  course, 
and  being  complimented  therefor  by  all  the  old  Feder- 
alists, who  had  thus  seen  the  fullness  of  national  salva- 
tion. 

Disraeli  said  of  the  wars  and  hatreds  of  nations,  '^  All 
is  race."  So  in  the  world  of  politics,  all  is  phrase.  In 
the  Kingdom  of  Fools,  the  phrase-monger  is  the  chief 
potentate,  and  the  world  of  politics  being  the  main  prov- 
ince of  this  kingdom,  the  fools  who  infest  it  aver  that  all 
wisdom  and  righteousness  is  vested  in  the  twaddle  of  a 
phrase.  Thus  presidents  are  made  and  unmade  by  a 
shibboleth  of  empty  words.  States  Bights  was  for  long  a 
strutting  phrase,  the  pet  of  politicians,  and  the  god  of  both 
fools  and  knaves  for  three-quarters  of  a  century;  yet 
always  like  a  tale  told  by  an  idiot,  ^'  full  of  sound  and 
fury,  signifying  —  nothing."  As  a  toy  to  charm  the 
people  it  was  reasonably  harmless  at  first.  Finally  it  be- 
came linked  with  the  slave-power  in  hideous  brotherhood 
of  crime  and  shame,  and  they  died  together,  leaving  as 
mute  witnesses  to  the  power  of  a  phrase,  a  million  graves. 
These  things  are  suggested  in  passing;  they  help  to  en- 
flesh  the  dry  bones  of  history,  and  to  quicken  them  with 
life.  Much  of  this  history  proves  how  rare  and  precious 
and  how  remote  from  mortal  ken  is  the  jewel  of  consist- 
ency;  like  the  Holy  Grail  of  Enight  Errantry,  that  none 
might  secure  save  the  pure  in  heart. 

Through  the  turbulent  unrest  of  this  early  time,  Mar- 
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shall  toiled,  building  and  strengthening  the  edifice  of 
Constitutional  Law.  We  cannot  look  back  to  one  of  his 
decisions  construing  the  powers  of  the  States  or  of  the 
National  Government,  and  wish  that  it  had  been  differ- 
ent. He  was  a  son  of  Virginia,  the  slave-holding  home 
of  States  Rights,  yet  his  construction  of  the  Constitution 
forged  for  us  the  mightiest  weapons  with  which  to  free 
the  slaves,  and  to  smite  into  cureless  ruin  the  doctrine 
that  a  State  might  dissolve  the  Union.  He  went  upon 
the  bench  at  a  time  when  the  right  of  the  courts  to  nullify 
laws  because  of  their  unconstitutionality  was  but  reluc- 
tantly conceded.  He  was  not  the  pioneer  of  this  view, 
although  he  became  its  most  eminent  champion.  In  1786, 
in  Rhode  Island,  the  court  held  an  act  of  the  legislature 
void  for  this  reason.  For  this  the  judges  were  impeached, 
but  were  not  removed,  although  the  legislature,  refusing 
to  re-elect  them,  put  more  pliant  judges  in  their  places. 
In  1803,  in  Ohio,  a  statute  was  held  unconstitutional,  and 
this  led  to  the  impeachment  of  the  judges,  but  they  were 
acquitted.  In  1795,  in  Pennsylvania,  in  the  United  States 
court,  a  statute  which  attempted  to  divest  one  man  of 
his  property  and  give  it  to  another  was  held  unconstitu- 
tional. In  1798,  in  the  same  State,  it  was  held  that  a  law 
contrary  to  the  first  principles  of  the  social  compact  was 
void  as  not  being  a  rightful  exercise  of  the  legislative 
power.  This  broad  principle  has  been  sanctioned  by  the 
Wisconsin  Supreme  Court  in  Durkee  v,  Janesville,  28  Wis- 
consin, 464.  Marbury  v.  Madison  was  the  first  case  in 
which  Marshall  refers  to  this  power  in  the  judiciary  as 
an  established  rule.  Thereafter  he  supported  it  with  all 
the  ardor  and  strength  of  his  great  genius.  It  has  been 
the  priceless  adjunct  of  free  government,  the  mighty 
shield  of  the  rights  and  liberties  of  the  citizens.    It  has 
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been  many  times  invoked  to  save  him  from  illegal  punish- 
ment, to  save  his  property  from  the  greed  of  unscrupaloos 
enemies,  and  to  save  his  political  rights  from  the  unbri- 
dled license  of  victorious  political  opponents  controlling 
legislative  bodies.  Nor  does  it  now  sleep,  except  as  a 
sword,  dedicated  to  a  righteous  cause,  sleeps  in  its  scab- 
bard. We  had  never  more  need  of  it.  The  shop-keeper 
of  petty  instinct  who  desires  to  crush  out  business  rivals 
or  to  keep  non-resident  competitors  out  of  the  State;  the 
producer  who  seeks  to  make  a  market  for  his  own  warea 
by  taxing  a  rival  commodity  out  of  existence;  the  suitor 
who  tries  6is  cause  in  the  legislature  in  order  that  be 
may  secure  there  that  which  the  courts  cannot  in  justice 
give  him;  and  all  unworthy  covetors  of  their  neighbor's 
lands  or  goods,— are  now,  as  ever,  shameless  constituents 
of  our  social  structure,  calling  for  the  constant  vigilance 
of  ther  courts  in  the  protection  of  constitutional  rights. 
Nor  have  we  yet  reached  the  perfection  of  constitutional 
government.  We  cannot  attain  it  until  we  have  cut 
down  the  Upas  Tree  of  Privilege  to-the  very  roots  and 
have  torn  the  roots  from  out  the  soil.  It  is  an  alien 
growth,  our  legacy  from  the  Dark  Ages;  hoary  and  ven- 
erable with  years,  sanctioned  by  custom  and  tradition,  its 
worst  excesses  elevated  by  its  worshipers  into  religious 
rites;  watered  and  nurtured  by  the  perennial  greed  and 
selfishness  of  man;  outlasting  all  other  change,  and  all 
other  governmental  tyranny,  and  escaping  by  unfortunate 
mischance  to  this  day  the  Ithuriel  spear  of  Freedom.  We 
need  additional  constitutional  guarantees  that  will  give 
to  every  citizen  the  right  to  prevent  by  appropriate  rem- 
edy legislative  grants  of  gifts  and  bonuses  out  of  public 
moneys  to  private  business  enterprises,  and  to  prevent 
the  gift  of  public  franchises  that  are  the  property  of  the 
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whole  people.  Until  we  have  thus  perfected  free  institu- 
tions, we  may  well  feel  the  shame  of  the  prophet,  of 
whom  it  is  said, —  "And  be  went  a  day's  journey  into 
the  wilderness,  and  sat  himself  down  under  a  juniper 
tree;  and  he  said,— Now  O  Lord,  take  away  my  life,  for 
I  am  not  better  than  my  fathers." 

This  anniversary  of  honor  will  fix  our  attention  anew 
on  those  fundamental  principles  upon  which  free  and 
equal  government  must  rest.  The  opinion  of  the  bar 
will  go  far  to  secure  such  new  guaranties  of  the  rights  of 
the  citizen,  and  such  new  limitations  on  the  power  of 
those  who  band  together  to  use  government  for  their 
own  selfish  ends,  as  may  be  necessary. 

Tyranny  has  ever  a  new  face.  It  now  gains  by  guile 
and  stealth  what  it  once  seized  brutally  and  with  the 
strong  hand.  Every  score  of  years  we  need  a  new  Runny- 
mede,  where  we  may  beard  our  captains  of  Privilege, 
and  wrest  from  them  a  new  charter  of  rights.  I  have 
no  fear  of  the  conventional  anarchists.  Free  speech  is 
the  best  cure  for  their  activities,  as  it  is  the  best  safety 
valve  for  the  escape  and  dissipation  of  all  the  humors  in 
the  body  politic.  But  for  the  greater  anarchists  who 
sit  enthroned  in  high  places  and  purchase  legislatures  and 
municipal  officers,  and  who  are  insidiously  subverting 
our  liberties,  and  filching  from  our  pockets  what  is  not 
theirs,  we  need  all  our  vigilance.  Freedom  and  equality 
have  a  deeper  meaning  than  the  frothy  interpretations 
of  our  professional  flag-wavers, —  especially  such  of  them 
as  wave  the  old  flag  with  one  hand,  and  reach  for  the 
public  treasury  with  the  other.  Dnjust  laws  which  un- 
justly and  unequally  distribute  the  wealth  earned  by 
the  toil  of  our  people  are  not  a  part  of  the  inheritance 
received  by  us  from  the  Fathers  of  the  Bepublic.    They 
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are  of  the  bastard,  changeling  brood  of  Oppression.  Our 
real  greatness  lies  not  in  the  vast  balk  of  our  swollen 
censos  reports,  where  we  keep  the  toll  of  onr  aggregate 
wealth,  for  the  debit  side  of  the  account  will  show  that 
through  legislation  born  of  greed,  a  few  have  gained 
more  than  thrift  and  industry  can  rightfully  give  them. 

**  Of  what  avaU  the  plow  or  sail. 
If  land  or  life  or  freedom  faU?  ** 

But  recently  new  responsibilities  have  come  to  us  that 
must  be  met  wisely  and  justly.  They  call  for  the  talent 
of  the  statesman,  not  of  the  politician.  I  do  not  assume 
to  make  a  standard  of  conscience  for  others,  but  only  to 
be  a  poor  keeper  of  my  own;  yet  from  the  beginning  of 
the  war  in  the  Philippines  I  have  been  one  of  those  of 
an  opposite  political  faith  to  the  President  who  have 
felt  that  it  was  our  duty  to  uphold  the  administration 
in  carrying  on  this  war.  For  our  country  is  nearer  to 
us  than  our  politics;  its  flag  is  ours,  its  battles  and  its 
honor  are  ours,  no  matter  who  may  live  in  the  White 
House,  or  who  may  hold  prate  and  debate  in  our  two 
houses  of  palaver.  80  we  have  felt  that  our  armies  must 
put  down  armed  resistance  to  our  authority  at  whatever 
cost  in  blood  and  treasure.  As  Americans  we  should 
stultify  ourselves  by  allowing  any  political  convention 
or  any  partisan  considerations  to  swerve  us  from  this 
course.  When  our  fellow-citizens  return  from  fighting  our 
battles,  they  cannot  shame  us  with  the  bitter  reproach 
that  we  fired  at  them  from  the  rear.  Under  the  inspira- 
tions of  our  mighty  theme,  I  have  thought  best  to  refer 
to  some  of  the  weighty  problems  that  are  pressing  upon 
us, —  the  weightiest  that  we  have  met  since  the  slave- 
power  went  down  in  battle  thunder  and  flame.    Whether 
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it  was  wise  to  take  our  island  possessions  depends  upon 
how  wisely  we  execute  onr  trust  towards  the  simple 
and  dependent  peoples  who  have  confided  in  our  integ- 
rity. Shall  we  generously  share  with  them  our  destiny, 
or  shall  we  only  allow  them  to  come  to  our  father's 
house  as  stepchildren  and  poor  relations?  Shall  we 
keep  them  in  the  vestibale  of  the  Temple  of  Liberty, 
while  we  gather  dose  to  the  altar?  We  have  placed 
our  own  fundamental  rights  in  the  Constitution,  where 
no  chance  or  change  can  destroy  them ;  shall  theirs  be 
as  highly  placed,  or  shall  they  be  cast  out  on  the  shift- 
ing cuirent  of  our  politics,  to  be  the  sport  and  mock  of 
the  time,  mere  bondmen  of  the  fickle  grace  and  favor 
of  our  changing  political  dynasties  ?  If  American  man- 
hood still  remains  clothed  in  its  full  nobility,  it  will  as- 
suredly not  bestow  the  rights  of  freedom  with  miser  care 
on  these  wards  of  our  civilization.  An  ex-President  in  a 
near-by  State,  who  has  proved  that  an  ex-President  may 
be  a  statesman  and  not  a  mere  oracle  of  commonplace, 
says  of  this  matter:  "It  has  been  said  that  the  flash  of 
Dewey's  guns  in  Manila  Bay  revealed  to  the  American 
people  a  new  mission.  I  like  to  think  of  them  as  reveal- 
ing the  same  old  mission  that  we  read  in  the  flash  of 
Washington's  guns  at  Yorktown.  Ood  forbid  that  the 
day  should  ever  come,  when,  in  the  American  mind,  the 
thought  of  man  as  a  '  consumer '  shall  submerge  the  old 
American  thought  of  man  as  a  creature  of  God,  endowed 
with  '  inalienable  rights.' " 

This  observance  will  surely  lead  as  to  a  greater  respect 
for  fundamental  rights.  Marshall  watched  beside  consti- 
tutional government  on  this  continent  in  its  very  cradle- 
time.  It  is  not  too  much  to  say  that,  becaase  of  his 
fostering  care,  it  has  defied  the  mutations  of  Time,  the 
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struggles  of  a  nation  in  arms,  and  all  the  storms  of  war 
and  peace,  antil  now  in  its  mid-noon  splendor  it  is  an 
example  to  the  whole  earth.  Those  who  fear  for  the  per- 
petuity of  American  institutions,  if  they  will  read  well 
our  history  need  not  be  dismayed  over  the  dangers  that 
lurk  along  our  pathway.  The  rocking  pine  that  has  stood 
before  the  whirlwind  does  not  fall  prostrate  before  the 
summer  breeze.  If  the  Union  could  grow  out  of  the  war- 
ring elements  of  the  Colonial  Confederation;  if  it  could 
survive  the  evil  days  that  followed  its  establishment,  when 
its  enemies  were  straining  its  untried  strength;  if  it  could 
acquire  and  absorb  peacefully  the  vast  territory  west  of  the 
Mississippi;  if  it  could  endure  through  the  hell  of  human 
slavery,  and  through  the  dreadful  war  that  made  our  land 
one  great  charnel-house,  and  finally  spring  stronger  and 
wiser  from  the  shock  and  dismemberment  of  that  war, 
it  surely  cannot  come  to  wreck  because  of  this  or  that 
policy  of  protection  or  free  trade  or  finance,  or  because 
we  may  grasp,  even  though  unwisely,  new  lands  be- 
yond our  ocean  boundaries.  Having  endured  so  much  it 
surely  can  endure  little.  It  has  firmly  withstood  both 
foreign  and  domestic  war  and  the  machinations  of  bitter 
and  powerful  enemies  both  at  home  and  abroad ;  it  can- 
not be  that  any  pigmy  peril  will  shatter  it  It  has  lived 
through  the  valley  and  the  shadow  of  death ;  it  stands  now 
in  the  open,  in  unshadowed  dignity  and  power,  where  every 
wind  of  heaven  brings  it  favor.  So  I  would  say,  let  us 
not  be  afraid.  For  us  who  believe  in  and  trust  the  Ameri- 
can people,  the  trifling  contentions  of  heated  political 
campaigns  light  no  danger  signals  that  we  can  regard. 
These  things  are  but  for  a  day;  onr  destiny  lies  with  the 
centuries.  We  have  always  with  us  the  great  covenant 
of  our  faith,  and  through  storm  and  confusion  the  wis- 
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dom  of  John  Marshall  shines  forth  like  the  light-house 
beacon  that  guards  the  seas.  Let  it  be  our  mission  to  see 
that  no  cunning  hand  shall  undo  his  work,  and  that  no 
pretense  of  expediency  and  no  clamor  of  the  opportunist 
shall  be  allowed  to  wring  a  paltering  decision  from  our 
highest  tribunal  and  thus  loosen  the  bonds  of  our  respect 
for  it.  The  argument  of  policy  and  expediency  never 
weighed  with  him;  let  us  also  be  deaf  to  such  ignoble 
considerations.  For  over  thirty  years  he  expounded  with 
jealous  fidelity  the  charter  of  our  rights;  let  us  expound 
it  with  like  fidelity  through  our  span  of  years.  If  we  as 
lawyers  shall  refuse  to  take  our  convictions  ready-made 
from  party  platforms;  if  we  shall  remain  unmoved  in  the 
midst  of  party  faction^  holding  fast  to  the  unchanging 
verities  that  were  so  dear  to  him ;  if  we  shall  refuse  to 
yield  servile  approval  to  judicial  decisions  inspired  by 
prejudice  or  popular  clamor,  or  rendered  at  infamous 
political  behest,  or  upon  careless  or  insufficient  consider- 
ation, but  fearlessly  maintain  that  independence  which  is 
the  grandest  tradition  of  the  bar,  then  indeed  shall  we  be 
worthy  pupils  of  the  great  pioneer  jurist  whose  life  work 
is  our  priceless  inheritance. 

And  now  the  grateful  task  which  you  have  so  kindly 
and  generously  given  me  is  finished.  The  thronging  in- 
spirations of  this  work  and  of  this  hour  will  not  soon 
depart  from  me.  I  feel  still  that  moving  awe  and  venera- 
tion which  must  accompany  him  who  walks  where  heroes 
sleep.  It  has  been  a  dear  and  valued  privilege  for  me  to 
add  my  portion  to  the  great  sum  of  eulogy  which  this 
day  brings  to  the  memory  of  John  Marshall.  His,  was 
the  rounded  and  perfect  life,  of  more  than  Roman  virtue 
and  manhood;  his,  the  reward  richer  than  that  bestowed 
upon  great  kings  who  sleep  at  Westminster.     Divine 
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Providence  generously  gave  him  a  greater  length  of  years 
than  that  usually  allotted  to  man,  that  his  work  might  be 
well  done.  Upon  his  grave  at  Richmond  we  place  as 
great  a  tribute  as  affectionate  remembrance  ever  paid  to 
man. 

**  In  toil  he  lived,  in  peaoe  he  died. 
When  life*B  full  oyole  was  complete^ 
Pat  off  his  robes  of  power  and  pride 
And  laid  them  at  his  Master's  feet" 


Digitized  by 


Google 


Digitized  by 


Googl 


Digitized  by 


Google 


STATE  OF  10 \A  \. 

Marshall  Day  wa>  o*  V-braUMl  iii  i-.:  ■  * 
the  former  Capital  an«l  the  pn\-»-U  ^•  .' 
versity.     There  were  j^n-sfnt  tii»' ^m" 
Court;  the  president  and  ni'^nibers  i*:'  \ 
ciation;  members  of  the  local  \liv  .t:  i   : 
faculty  and  students,  as  wo!l  as  a  i  •:••   .    . 
izens.     A  varied  proi^ramnie  'a:».^  ar»'.  ";.•  ♦•:      'i/«»  *    • 
brations  were  held:  one  in  tK.-  a!**"i  ri'^'i.  iJ  t:ir.;e  o*'.lock, 
presided  over  by  J.  J.  McCarthy,  !>">.  ''♦*nt  o!  ti  .-  •^-.it- 
iJar  Association,  the  principal  s{)cakLr   »..  "  ^  '  /.^    '. 
Baldwin;  the  other  celebratitm  was  he]<i  '»:  *    •• 
at  eight  o'clock,  (too.  E.  MacLean,  Pn^si.!',  ;  ' 
University  of  Lr.va,  pn^sidinir,  with  four  .i«l 
prominent  membei*s  of  the  State  l-.r  on  \ar  ••  ^   . 
of  Marshall's  life  and  public  ser\ !.  •  -»      \^'\  ^''  *  ..« :: 
introducing  John  N.  Baldwin,  sjul    i;  [►:  '•:  : 

Introductory  Address  of  J.  J.  McCarthy. 

Wem(»et  to  observe  the  first  centennial  of  the  inst  I'ia- 
tion  of  John  Mj^MSH  S^8Mlt^J^stice  of  the  1  nif-MJ 
States  Supremo  Court. 

^  A  complete  a*\:ount  of  tbe  i>n)ce**'lin:cs  at  i-  '•  •   •      »  w.«-  i  ; 
lishoii  in  the  Bulletin  of  the  State  University  of   \    •  .         •  .'*.  r..  •« 
Na  :i3,  June,  19'il,  entitled  as  follows:  "John  M   i  \.;- 

dreKse?«  delivered  at  Iuw:i  City,  F«»hruary  th*»  F'o'iit I.    ».'  •     n- 

tonnial  of  the  Installation  of  John  Marbh:ill  as  i;M.»  t  I-  .•  '.t 

the  Auspices  of  the  State  University  of  Iowa  and  tin      .  .  ■  :r.  ••  i..ir 
As{v>«'ijition.     I*uhlishe<l  by  The  University,  Iowa  C  it},  h-vu,  U<Oi/* 
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STATE  OF  UrA.v.' 

Marshall  Day  was  cf'lebrattMl  -ii  i:.i>  v^^.  .  •  '    ';.. 

the  former  Capital  and  tiiC  pn^•♦'nt  s«  ai       •;  •    -         !    •! 
versity.     There  were  prosont  th*»  Ju--   •»«..•         ^-     ..,ir.e 
Court;  the  president  and  nj^-mhers  of  tl.«^  M..i«     ...  .\  .-'». 
ciation;  members  of  the  local  JUir  and  b.o  rij'V«?N»ty 
faculty  and  students,  as  well  as  a  luiye  i^.»:)con!>«'  of  cit- 
izens.    A  varied  programme  was  iirr.:n;j;d.     T\m>  rtj.v 
brations  were  held:  one  in  t^••  :it*"rnwnn  or  tiii.  e  o'  i'»k, 
presided  over  by  J.  J.  McCarthy,  Pr«  Ni.ient  »»t  ti  •*  '^.^ii-' 
Har  Association,  the  principal  speaker  h*-^\)i:  .*•   .u    '^ 
Baldwin;  the  other  celebration  was  held  in  t  ;••  j  • 
at  eight  o'clock,  (leo.  E.  MacLean,  Presiden*  >/.  \   •    - 
University  of  Iowa,  prosidinir,  with  four  ii^i '"   ■ 
prominent  membei's  of  the  Slate  Ww  on  var ^m':^  ..  ; 
of  Marshall's  life  and  public  si*rvi.  •  ^      \^'\  N!.  <  \;i:i 
introtlucing  John  N.  r>aldwin,  s;^.!  .n  [»..r:  : 

Introductory  Address  of  J.  J.  McCarthy. 

We  meet  to  observe  the  first  centennial  of  the  inst.ilia- 
tion  of  John  Mi3-MSH  S^^lt^JUstice  of  the  I  \\\\  d 
States  Supreme  Court. 

^  A  complete  ai.^count  of  the  procet^din^s  at  Ii  '■•  •         .   .^  k  ..  j' 
Hshed  in  the  Bulletin  of  the  State  University  of  1  .  •  .  '^  '  •>< 

Na  33,  June,  19^31,  entitled  as  follow^:  "John  Mai  ■      '  >.:. 

dresses  delivered  at  Iowa  City,  Ft'hruary  the  FuMiti..  i.'  t 

tennial  of  the  Installation  of  John  Marshall  as  iji..  t  ' 
the  Auspices  of  the  State  University  of  Iowa  aii'i  i):*  .  •  *.    .^': mc  i '.a 
A»<so('iation.     PublisJied  by  Tlie  University.  Iowa  C  ii;, ,  b-vu.  1901.'' 
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Marshall  Day  was  oelebrated  in  this  State  at  Iowa  City,, 
the  former  Capital  and  the  present  seat  of  the  State  Uni- 
versity. There  were  present  the  justices  of  the  Supreme 
Court;  the  president  and  members  of  the  State  Bar  Asso- 
ciation; members  of  the  local  Bar  and  the  University 
faculty  and  students,  as  well  as  a  large  concourse  of  cit- 
izens. A  varied  programme  was  arranged.  Two  cele- 
brations were  held:  one  in  the  afternoon  at  three  o'clock^ 
presided  over  by  J.  J.  McCarthy,  President  of  the  State 
Bar  Association,  the  principal  speaker  being  John  N. 
Baldwin;  the  other  celebration  was  held  in  the  evening 
at  eight  o'clock,  Qeo.  E.  MacLean,  President  of  the  State 
University  of  Iowa,  presiding,  with  four  addresses  by 
prominent  members  of  the  State  Bar  on  various  aspects 
of  Marshall's  life  and  public  services.  Mr.  McCarthy,  in 
introducing  John  N.  Baldwin,  said  in  part: 

Introduotory  Address  of  J.  J.  McCarthy. 

We  meet  to  observe  the  first  centennial  of  the  installa- 
tion of  John  Marshall  as  Chief  Justice  of  the  United 
States  Supreme  Court. 

1 A  complete  aooount  of  the  proceedings  at  Iowa  City  was  pub- 
lished in  the  Bulletin  of  the  State  University  of  Iowa,  New  Series 
Na  88,  June,  1901,  entitled  as  follows:  '*John  Marshall  Day:  Ad- 
dresses deliyered  at  Iowa  City,  February  the  Fourth,  1901,  the  Cen- 
tennial of  the  Installation  of  John  Marshall  as  Chief  Justice,  under 
the  Auspices  of  the  State  University  of  Iowa  and  the  Iowa  State  Bar 
Association.    Published  by  The  University,  Iowa  City,  Iowa,  1901."^ 
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To  Marshall  constitational  liberty  meant  a  union  of 
States.  He  was  the  espeoial  champion  of  the  publio  faith 
and  credit,  and  of  the  sacredness  of  the  rights  of  private 
contract.  He  would  palsy  the  hand  raised  to  destroy 
either.  Public  justice,  public  virtue  and  public  liberty 
were  his  maxims.  In  the  struggling  days  of  the  Eepublic 
he  nailed  the  flag  of  the  Union  to  the  Constitution.  And 
he  had  the  courage  of  his  convictions. 

It  is  indeed  appropriate  that  the  University  and  Bar  of 
the  great  State  of  Iowa,  unknown  and  unborn  in  Mar- 
shairs  time,  should  unite  to  do  honor  to  the  memory  of 
the  eminent  jurist,  and  aid  in  perpetuating  the  principles 
that  have  proved  a  blessing  and  protection  in  the  past, 
and  will  continue  to  guide  and  help  mankind  as  long  as 
the  science  of  jurisprudence  shall  be  studied,  or  human 
liberty  held  sacred. 

Here,  at  the  old  Capital  City,  now  the  seat  of  the  lead- 
ing educational  institution  of  the  State,  in  which  we  all 
take  just  pride,  let  us  signalize  in  some  measure  our  grati- 
tude for  the  pure,  lofty  and  imperishable  contributions 
to  the  cause  of  free  government,  bequeathed  from  the  pen 
of  the  giant  genius  whose  memory  we  celebrate. 

Address  of  John  N.  Baldwin. 

John  Marshall  was  installed  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  February  4, 1801. 
We  meet  to-day  to  commemorate  the  first  centennial 
of  that  great  event.  Similar  meetings  are  being  held 
throughout  these  United  States.  It  is  fondly  hoped  by 
those  who  instituted  these  proceedings  that  they  will  be 
so  impressive  and  interesting  that  hereafter  the  4th  day 
of  February  will  be  familiarly  known  as  "  John  Marshall 
Day,"  and  will  be  observed  by  those  who  are  to  come, 
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with  as  mach  interest  and  enthusiasm  and  with  as  appro- 
priate ceremonies  as  the  ''4tb  day  of  Joly"  or  '^Wash- 
ington's Birthday." 

It  was  with  commingled  feelings  of  pride  and  diffidence 
that  I  accepted  the  invitation  to  perform  a  part  in  the 
observance  of  this  day,  and  at  this  place  of  learning  and 
instraction.  To  be  called  to  make  this  address  upon  this 
occasion  and  with  such  a  sabject,  in  this  presence,  before 
the  accomplished  and  the  distinguished,  and  at  my  alma 
nuUeTy  is  to  me  a  transcendent  mark  of  regard.  To  those 
who  called  and  to  you  who  attend,  I  humbly  offer  my 
deepest  and  most  affectionate  gratitude. 

The  greater  part  of  the  time  which  has  been  so  gener- 
ously allowed  to  me  will  be  devoted  to  the  consideration 
of  the  work  and  worth  of  Marshall  as  the  constitutional 
judge,  and  I  shall  feel  that  I  have  performed  well  my 
part  if  my  rude  words  shall  awakefa  your  interest  and  in- 
cite you  to  study  bis  life,  character  and  services,  not  only 
as  a  judge,  but  as  a  soldier,  lawyer,  statesman,  diplomat, 
author,  citizen  and  patriot.  A  careful  study  of  his 
thoughts  and  labors  from  the  day  of  his  birth  in  Fauquier 
county,  Virginia,  September  24,  1755,  to  the  day  of  his 
death  at  Philadelphia,  July  6,  1835,  creates  the  ineradi- 
cable impression  that  during  all  of  this  time,  Duty  must 
have  guided  him,  Genius  shone  upon  him,  Angels 
watched  over  him,  the  Immortals  loved  him,  and  God 
received  him. 

He  did  not  need  a  college  to  study  or  a  university 
course  to  develop.  One  year's  instruction  with  a  clergy- 
man, one  year's  instruction  with  a  Scotchman,  and  two 
years  under  the  fostering  attention  of  a  watchful,  in- 
terested and  affectionate  father,  constituted  his  whole 
scholastic  training.    That  most  comprehensive  mass  of 
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learning,  nsefal,  solid  and  elegant,  which  fitted  him  to 
occupy  the  highest  stations  in  life  was  acquired  and 
nourished  by  the  vigils  of  his  own  genius  and  his  own 
untiring  efforts.  He  mastered  the  classics  by  his  own 
unassisted  diligence,  aided  by  a  grammar  and  a  diction- 
ary.   .    .    . 

After  his  return  from  Paris  he  took  up  anew  the  work 
of  his  profession.  Eesponding,  however,  to  a  personal 
appeal  from  Washington,  he  became  a  candidate  for 
Congress,  was  eleicted,  and  took  his  seat  in  December, 
1799.  While  he  was  yet  a  candidate,  President  Adams 
offered  him  the  seat  on  the  bench  of  the  Supreme  Court 
of  the  United  States  made  vacant  by  the  death  of  Justice 
Iredell;  this  he  declined,  and  Bushrod  Washington  was 
appointed.  In  1800  President  Adams  nominated  Mar- 
shall to  the  War  Department,  but  he  declined  the  ap- 
pointment. Thereafter  upon  the  express  solicitation  of 
the  President  he  accepted  the  position  of  Secretary  of 
State.  On  January  31,  1801,  President  Adams  nomi- 
nated him  Chief  Justice  of  the  Supreme  Court  of  the 
United  States. 

John  Marshall  was  Chief  Justice  of  this  Court  for 
thirty-four  years.  In  order  to  understand  and  thoroughly 
appreciate  the  services  he  rendered  his  country,  and  the 
ability  with  which  he  discharged  the  duties  of  his  high 
ofBce,  we  must  know  the  character  of  the  tribunal  over 
which  he  presided,  the  time,  the  questions  before  it  for 
<$onsideration  and  determination,  the  possible  effect  of 
its  decisions  not  only  upon  this  people  and  their  affairs, 
but  also  upon  the  world  and  its  affairs. 

It  was  the  Supreme  Court  of  the  United  States,  one  of 
the  three  co-ordinate  branches  of  the  government,  and 
the  grandest  conception  of  the  Constitution.    It  can  an- 
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nonnce  irreversible  decrees.  From  its  judgments  there 
is  no  appeal.  We  do  not  find  in  the  framing  of  any 
other  society  or  form  of  government,  of  which  there  is 
any  record,  a  court  possessed  of  such  dignity  and  powers. 
No  tribunal,  either  in  ancient  or  modern  times,  ever  had 
conferred  upon  it  such  extensive  powers  and  preroga-'' 
tives.  ^'  No  king,  no  magistrate,  no  parliament,  no  con- 
gress on  certain  great  topics  of  judicial  control  and  de- 
cision, can  overrule  or  reverse  the  decrees  of  this  tribunal. 
Nothing  short  of  a  new  Constitution  of  the  great  nation 
that  has  grown  up  under  this  Constitution,  by  a  change 
in  its  own  sovereign  decrees,  could  reverse  these  public 
judgments  of  this  court.  When  errors  have  been  com- 
mitted in  France  or  England  in  their  great  tribunals, 
their  chambers  of  government,  their  parliaments,  can 
change  the  law,  but  in  this  great  class  of  the  powers  and 
duties  of  this  tribunal,  the  power  of  the  law-makers  de- 
volved by  our  Constitution  upon  the  two  Houses  of  Con- 
gress, in  all  its  plenitude,  cannot  change  the  constitu- 
tional decrees  promulgated  ^  by  this  court.'  '* 

When  first  created  and  when  first  presided  over  by 
Marshall,  the  majestic  proportions  to  which  this  structure 
would  be  carried  were  not  in  contemplation  or  foreseen. 

On  January  4, 1790,  in  the  city  of  New  York,  this 
Court  was  organized  and  held  its  first  session.  Sessions 
were  held  in  New  York  until  1801,  and  then — a  striking 
coincidence  and  favorable  omen  —  on  the  day  of  the  first 
meeting  of  this  Court  at  the  city  of  Washington,  as  the 
seat  of  the  National  Government,  February  4, 1801,  John 
Marshall  sat  as  Chief  Justice  for  the  first  time.    .    .    . 

When  he  was  appointed  Chief  Justice,  American  Con- 
stitutional Law  was  an  unknown  science.  To  create  a  na- 
tional government  by  a  written  paper  was  a  novelty, — 
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perhaps  a  brilliant,  but  oertainly  a  perilous,  experiment 
The  people  accepted  it,  but  with  doubt,  fear  and  anxiety. 
It  was  adopted  by  a  small  majority.  It  was  opposed  by 
many  of  the  people,  and  the  representatives  of  this  op- 
position were  men  of  the  highest  character,  the  greatest 
ability,  and  the  most  brilliant  attainments.  They  pre- 
dicted its  downfall  and  grimly  foretold  the  evils  that 
would  follow  its  overthrow.  The  nature  and  extent  of  its 
powers  gave  rise  to  most  animated  discussions,  in  which 
reason  was  employed  to  demonstrate  the  mischief  of  the 
system  and  ^^  imagination  to  portray  it  in  all  the  exag- 
gerations which  fear  and  prophecy  could  invent." 

Yet  this  Constitution,  created  without  a  model,  planned 
by  architects  of  consummate  skill  and  fidelity,  solid  in 
foundations,  beautiful  in  compartments, —  which  was 
'^^  the  most  wonderful  work  ever  struck  off  at  a  given 
time  by  the  brain  and  purpose  of  man," — which  declared 
that  the  judicial  power  should  extend  to  "all  cases  aris- 
ing under  the  Constitution  and  the  laws  of  the  United 
States,"  and  which  might  be  construed  to  authorize  the 
mere  judgment  of  a  court  to  set  aside  any  law  which  the 
Legislature  might  pass  and  the  Executive  approve, —  was 
now  confided  to  the  judgment  and  conscience  of  this 
court  for  construction,  exposition  and  decree. 

And  now,  who  was  to  be  called  to  lead  and  to  guide 
this  important  work? 

Paraphrasing  one  of  Emerson's  epigrams,  I  say  that 
God  never  created  a  pure  and  able  man  and  raised  him 
up  to  perform  great  and  noble  deeds  without  confiding 
the  secret  to  another  soul.  I  believe  John  Adams'  soul 
was  inspired  to  appoint  John  Marshall.  Brushing  aside 
precedents  and  departing  from  the  custom  of  promoting 
those  already  on  the  bench,  he  boldly  appointed  one  who 
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had  never  held  a  judicial  position  and  who  was  wholly 
without  judicial  experience.  An  excellent  lawyer  is 
sometimes  lost  in  a  poor  judge,  but  a  divinity  was  there 
and  then  shaping  our  ends.  All  times  and  all  people  will 
do  homage  to  John  Adams  for  the  sagacity,  foresight  and 
public  spirit  which  prompted  him  to  make  this  choice. 

Marshall  possessed  each,  every  and  all  of  the  qualifica- 
tions and  attainments  for  a  great  judge.  He  was  learned, 
educated  and  experienced;  pure,  patriotic  and  patient; 
impartial,  firm  and  courageous;  modest  and  of  a  sweet  and 
equable  temper;  skilful  and  logical;  solid,  serious  and 
profound,  and  possessed  of  an  active  and  creative  genius, 
of  legal  acumen,  power  of  analysis,  and  the  most  marvel- 
ous and  admirable  powers  of  reasoning;  a  gentleman,  a 
scholar,  and  a  Christian;  attached  to  the  principles  of 
free  government,  cherished  republican  institutions,  and 
loved  the  Constitution. 

To  assist  him  in  this  work  Story  and  Washington  were 
upon  the  bench,  and  Finkney,  Wirt,  Webster,  Emmet, 
Dexter  and  Jones  at  the  bar. 

'^  It  was  an  age  of  great  arguments  at  the  bar  and  great 
opinions  from  the  bench.  There  were  time  and  oppor- 
tunity for  both.  The  mercantile  necessities  of  the  people 
had  not  yet  compelled  the  use  by  Judex  of  an  hourglass, 
nor  the  substitution  of  citations  of  the  latest  authorities 
for  a  discussion  of  principles.  Dialectics  might  still  be 
wedded  unto  Fancy,  and  neither  was  doomed  to  celibacy. 
Every  argument  was  alive  and  in  motion  —  the  statue  of 
Pygmalion  inspired  with  vitality.  It  was  the  golden  age 
of  the  Supreme  Court." 

While  Marshall  was  Chief  Justice,  the  Supreme  Court 
delivered  one  thousand  one  hundred  and  six  opinions,  and 
the  decisions  are  reported  in  thirty  volumes  of  reports, 
Vol.  11  — 28 
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from  1  Cranoh  to  9  Peters,  inclusive;  five  hundred  and 
nineteen  of  these  opinions  were  delivered  by  Marshall; 
eight  dissenting  opinions  were  filed  by  him,  only  one  of 
which  involved  a  question  of  constitutional  law,  Ogden  v. 
Saunders.  From  1801  to  1835,  sixty-two  opinions  were 
given  upon  constitutional  questions,  in  thirty-six  of  which 
the  opinion  was  by  Marshall,  the  remaining  twenty-six 
being  by  one  of  the  seven  justices. 

Marshall  as  the  moving  spirit  and  master  mind  of  this 
court,  without  authorities  to  quote  or  precedents  to  cite, 
but  solely  by  the  solidity  of  his  reasoning,  his  clearness  of 
statement,  his  power  of  understanding,  combined  with 
the  lustre  of  his  learning,  intelligence  and  integrity,  suc- 
cessfully carried  the  Constitution  throughout  the  experi- 
mental period  and  settled  forever  the  question  of  its 
supremacy. 

During  the  time  he  was  Chief  Justice  the  court  con- 
strued and  interpreted  all  the  important  provisions  of  the 
Constitution;  established  and  sustained  the  supremacy  of 
the  United  States;  their  right  as  against  a  creditor  to 
priority  of  payment;  to  institute  and  protect  an  incorpo- 
rated bank ;  to  lay  a  general  and  definite  embargo ;  to  levy 
taxes ;  to  preempt  Indian  land ;  to  control  the  State  militia ; 
to  promote  internal  improvements;  to  regulate  commerce 
with  foreign  nations  and  among  the  States;  to  establish  a 
uniform  rule  of  naturalization  and  uniform  laws  on  the 
subject  of  bankruptcy. 

Further,  the  court  considered  and  determined  the  many 
questions  of  implied  powers  incidental  and  necessary  to 
carry  out  the  express  powers  of  the  Congress,  and  it 
enforced  the  constitutional  restrictions  on  the  powers  of 
the  States;  declared  that  they  had  no  power  or  right  to 
emit  bills  of  credit;  to  pass  ess j^ost facta  laws;  to  control 


Digitized  by 


Google 


435  Iowa— Address  of  John  N.  Baldwin. 

or  impede  the  Federal  powers;  to  impair  the  obligations 
of  contracts;  to  tax  national  agencies;  to  exercise  power 
over  ceded  territory ;  to  cripple  commerce  or  defy  the  law- 
ful decrees  of  the  Federal  courts.  It  subjected  ministerial 
oflScers  of  the  executive  department  to  the  control  of  the 
judiciary.  It  declared  to  the  Congress  that  it  could  not 
override  the  Constitution.  It  defined  the  jurisdiction  of 
the  Federal  courts,  both  original  and  appellate.  It  sus- 
tained the  right  of  this  supreme  tribunal  to  supervise  the 
decrees  and  judgments  of  the  State  courts  when  denying 
a  right  conferred  by  the  Constitution. 

We  will  divide  the  work  of  this  court  into  two  periods: 
1801  to  1816, 1816  to  1835.  During  the  first  period  the 
court  was '^ In  Dawning  Youth;"  the  second  was  '^Its 
Golden  Age." 

The  first  case  in  which  Marshall  had  to  deal  with  a  con- 
stitutional question  was  Marbury  v,  Madison,  1  Cranch, 
137,  and  the  importance  of  this  decision  lies  in  the  fact 
that  the  court  announced  that  it  had  the  right  as  well  as 
the  power  to  declare  null  and  void  an  act  of  Congress 
which  was  repugnant  to  or  in  violation  of  the  Constitu- 
tion. It  declared  that  the  Constitution  was  to  be  re- 
garded as  an  absolute  limit  to  legislative  power.  Aside 
from  the  importance  of  this  decision,  it  possesses  a  pecul- 
iar interest  because  it  was  distasteful  to  President  Jef- 
ferson, incurring  his  wrath  and  provoking  him  to  declare 
in  his  anger  that  it  was  ^^  an  obiter  dissertation  of  the 
Chief  Justice  and  a  perversion  of  law;"  nevertheless  it 
was  the  corner-stone  of  Marshall's  reputation. 

After  reviewing  the  earlier  decisions  of  Chief  Justice 
Marshall,  the  orator  continued : 

I  have  referred  thus  briefly  to  the  important  decisions 
in  that  period  which  marks  the  first  half  of  Marshall's  ju- 
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dicial  career.  Important  and  varied  as  were  the  questions 
then  presented  and  determined,  still  greater  and  more  im- 
portant were  those  yet  to  be  decided.  The  exact  and  trae 
method  of  interpreting  the  Constitation  had  not  yet  been 
ascertained  or  at  least  definitely  settled.  We  now  ap- 
proach the  pictore  which  history  has  painted  of  the  great 
battle  which  was  fooght  for  Ifational  Sovereignty.  Mar- 
shall, Story  and  Washington  upon  the  bench;  Pinkney, 
Webster,  Wirt,  Emmet,  Dexter,  Martin,  Hopkinson  and 
Jones  before  it  I  Pinkney  contemplating  these  times,  in  a 
moment  of  inspiration, exclaimed :  ^  I  meditate  with  exul- 
tatioD,not  fear,apon  the  proud  spectacle  of  a  peaceful  judi- 
cial review  of  these  conflicting  sovereign  claims  by  this 
more  than  Amphictyonic  Council.  I  see  in  it  a  pledge  of 
the  immortality  of  the  Union,  of  a  perpetuity  of  national 
strength  and  glory,  increasing  and  brightening  with  age 
of  concord  at  home  and  reputation  abroad." 

We  have  now  entered  the  Golden  Age  of  the  Supreme 
Court.  The  most  important  matter  first  calling  for  de- 
termination by  the  court  presented  an  instance  of  col- 
lision between  the  judicial  powers  of  the  United  States 
and  one  of  the  greatest  States,  Virginia,  on  a  point  the 
most  delicate  and  difficult  for  consideration  and  determi- 
nation. The  Constitution  of  the  United  States  had  not 
in  terms  granted  to  the  Supreme  Court  appellate  juris- 
diction over  the  courts  of  the  several  States,  and  although 
silently  acquiesced  in  at  an  early  date,  this  jurisdiction 
was  finally  not  only  seriously  questioned  but  absolutely  de- 
nied by  the  State  of  Virginia. 

The  speaker  then  referred  at  length  to  the  more  im- 
portant of  Marshall's  decisions,  quoting  from  the  opinions, 
and  concluded  as  follows: 

I  have  thus  referred  to  the  more  important  decisions 
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rendered  by  the  Supreme  Court  while  Marshall  was  Chief 
Justice,  and  have  briefly  quoted  from  some  of  the  opin- 
ions, to  show  principles  which  guided  the  court  in  ex- 
pounding and  interpreting  the  Constitution. 

I  indulge  the  hope  that  the  work  of  this  day  through- 
out these  United  States  may  awaken  such  an  interest 
among  the  people  regarding  Marshall  that  all  of  his  opin- 
ions will  be  read,  re-read  and  carefully  studied. 

I  assure  you  that  you  can  no  more  judge  of  their  worth 
by  what  I  may  say  of  them  than  you  can  judge  of  the 
glories  and  powers  of  Niagara  by  a  cupful  of  its  waters. 

These  judgments  and  these  opinions  are  now  part  ot 
the  Constitution  itself,  and  without  them  it  would  have 
been  incomplete.  They  construed  as  many  powers  out  of 
the  Constitution  as  were  unquestionably  enumerated  in 
it.  They  are  pellucid  as  the  mountain  stream,  yet  have 
the  force  of  the  torrent.  They  contain  the  fountain  and 
termination  of  the  juridical  construction;  at  once  its 
picture  alphabet  and  completed  language.  Their  topics 
being  patriotic  make  their  style  lofty  and  pure.  They 
contain  more  logic  than  images  or  illustrations.  They 
abound  in  plain  statements,  rather  than  luxuriant  ampli- 
fications. They  put  a  gleam  under  every  fact  and  cast  a 
sunbeam  upon  every  deduction,  and  thus  made  so  clear 
that  time,  criticism,  and  comparison  have  not  robbed 
them  of  a  ray.  The  strain  of  legal  dissertation  is  relieved 
by  their  Socratic  method  of  reasoning.  They  took  the 
inarticulate  cry  and  the  oppressed  desire  of  the  people  for 
legal  definitions  of  their  rights  and  gave  expression  to 
one  and  action  to  the  other,  and  sounded  the  weal  and 
worth  of  civil  liberty  in  strains  as  noble  as  can  be  found 
in  poetry.    They  suggested,  as  I  believe,  to  Webster  his 
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ideas  of  the  ^^closeness,"  ^^  compactness"  and  '^insepara- 
bility "  of  the  Union,  and  to  Lincoln,  ^<  the  people/'  ^  the 
whole  of  the  people,"  and  ^^  all  of  the  people."  And  all 
in  all,  considering  their  character,  the  time  at  and  the 
circnmstanoes  under  which  they  were  formed  and  deliv- 
ered, their  plan,  purpose  and  effect,  they  constitute  the 
greatest  and  grandest  judicature  the  world  ever  pro- 
duced, and  will  endure  as  long  as  the  elements  of  the 
stars. 

When  the  Constitution  passed  into  the  hands  of  Mai^ 
shall  it  was  a  written  instrument,  with  powers  enumer- 
ated but  unconstrued  and  unexercised.  It  was  a  '^  form," 
but  the  blanks  had  to  be  filled.  It  was  motionless  and 
inoperative.  The  force  and  compass  of  Marshall's  intel- 
lect slowly  revealed  its  parts.  His  genius  pierced  its 
innermost  recesses;  found  the  key  to  hidden  combina- 
tions; fitted  the  frames;  discovered  its  powers,  and  the 
''form"  was  metamorphosed  into  a  '' governmental  or- 
ganism," and  then,  pervaded  by  Marshall's  soul,  it  vivified, 
lived,  lives,  and  will  never  die.  Let  us  build  altars  to 
this  man  and  his  deeds  and  hereafter  forever  keep  this 
day. 

An  address  upon  the  life  and  work  of  Marshall  would 
be  incomplete  without  a  reference  to  the  trial  of  Aaron 
Burr  at  Bichmond.  The  scenes  at  this  trial  are  worthy 
of  a  description  by  Macaulay  or  a  painting  by  Munk&csy. 
The  place  was  historical.  The  plaintiff  was  the  govern- 
ment, against  whose  peace  and  dignity  the  defendant  had 
conspired.  The  crime  was  treason.  The  defendant  was 
notorious.  The  counsel  famous  and  the  judge  renowned. 
It  was  a  legal  trial  of  the  defendant  and  a  moral  trial  for 
the  judge.     Hamilton  was  Marshall's  friend,  and  Burr 
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had  murdered  him.  Marshall  loved  the  Constitution, 
and  Borr  had  plotted  to  destroy  it  President  JefFerson, 
while  an  enemy  of  Marshall,  intensely  bated  the  defend- 
ant and  used  his  office  and  powers  against  him,  and  the 
people  clamored  for  his  conviction. 

Affections,  sympathy,  the  desire  to  please  friends  and 
appease  enemies,  touched  the  heart,  but  duty  ruled  in  the 
mind  of  the  judge.  He  would  not  be  bribed  by  the  offer- 
ings of  touching  allusions  to  his  departed  friend;  nor  de- 
ceived by  specious  and  smooth  persuasions  that,  as  the 
defendant  was  guilty  of  many  other  offenses,  he  was  un- 
doubtedly of  this;  nor  overawed  by  the  frowns  and  furi- 
ous commands  of  an  angry  President.  Without  stooping 
to  flattery  or  bending  to  estimation  or  bowing  to  power, 
he  with  stoical  self-command  so  construed  the  provisions 
of  the  Constitution  relating  to  treason  that  he  wrung 
from  the  unwilling  hands  of  a  reluctant  jury  a  verdict 
of  acquittal  for  this  detestable  and  detested  wretch. 
Time  has  vindicated  this  judgment,  and  as  long  as  Duty 
has  a  devotee  and  Justice  a  votary  John  Marshall  will 
be  revered  and  worshiped  for  his  noble  and  heroic  con- 
duct at  the  trial  of  Aaron  Burr. 

Marshall  was  as  good,  if  not  as  great,  a  patriot  as 
Washington;  wiser,  if  not  as  talented  as  Hamilton; 
nobler,  if  not  as  clever  as  Jefferson;  and  for  Purity, 
Truth  and  Justice  his  star  glitters  the  brightest  in  that 
constellation.  I  venture  this  sentiment  for  this  day  and 
occasion  —  the  Constitution  of  the  United  States:  It  was 
a  growth  rather  than  a  creation,  and  not  the  work  of 
any  one  man;  but  Marshall  was  its  Expounder,  Webster 
its  Defender,  Lincoln  its  Preserver,  and  Eternity  its 
Keeper. 
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AddreBS  of  President  Gteo.  B.  MacLean. 

.  It  is  my  privilege,  in  response  to  an  invitation  from 
the.committee  of  the  State  Bar  Association,  to  preside 
as  a  representative  of  the  University  apon  this  impressive 
occasion. 

The  volume  of  praise  ascending  at  the  shrine  of  Mar- 
shall must  be  swelled  by  every  institution  of  learning 
and  philanthropy  enjoying  in  security  munificent  endow- 
ments. His  decision  in  the  Dartmouth  College  case,  as 
to  the  sacredness  of  the  contract  for  trust  funds  in  the 
promotion  of  religion  and  education,  has  secured  the  con- 
fidence of  donors  and  has  taught  them  how  to  rear  be- 
neficent monuments  to  their  names  more  enduring  than 
brass.  The  very  story  of  the  case  has  taught  loyalty  to 
(dma  mater  to  successive  generations  of  college  men  and 
instilled  reverence  for  Webster  and  Marshall. 

It  is  possible  that  the  curtain  is  rising  upon  a  fifth  act 
in  our  country's  history,  that  we  as  at  length  a  world 
power  are  passing  from  the  attainment  of  nationalism 
to  an  era  of  internationalism.  Beyond  this,  dimly  amidst 
the  mist  of  war  and  diplomacy  there  floats  the  prophetic 
vision  of  Tennyson  of  the  ultimate  era  in  which 

*'  the  battle-flags  were  f  urrd 
In  the  Parliament  of  man,  the  Federation  of  the  world." 

We  wait  with  suspense  to  see  if  the  spirit  of  John 
Marshall  shall  still  dominate  in  the  decision  the  Supreme 
Court  of  the  United  States  is  about  to  hand  down  with 
reference  to  the  government  of  our  insular  possessions. 
Marshall  would  not  have  been  startled  by  the  question,  as 
is  shown  by  his  reference  to  the  articles  of  confederation 
and  perpetual  union  submitted  as  early  as  1775  by  Dr. 
Franklin.  He  says :  "  Into  this  confederation  not  only  all 
the  British  colonies  on  the  continent  but  Ireland  and  the 
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West  India  Islands  were  to  be  admitted.  The  powers  of 
Congress  were  to  embrace  the  external  relations  of  the 
conntrj,  the  settling  of  all  disputes  between  the  colonies, 
the  planting  of  new  colonies." 

Important  as  are  these  decisions  to  oar  national  expan- 
sion and  insalar  possessions,  when  I  gaze  into  the  faces 
of  these  hundreds  of  law  students,  the  more  momentous 
question  rises,  Will  they,  as  leaders  of  our  citizenship, 
follow  the  example  and  the  ethical  principles  of  Marshall, 
the  man  as  well  as  the  jurist? 

The  world  is  not  yet  free  from  the  spirit  of  Aaron  Burr, 
the  ethics  of  whose  practice,  in  the  words  of  Magruder, 
"may  be  inferred  from  his  definition  of  law,  namely: 
*  whatever  is  boldly  asserted  and  plausibly  maintained.' " 
Contrast  with  the  self-seeking  profligate,  able  and  artful 
Burr,  Marshall  and  his  principles.  Of  him  it  is  said  he 
was  never  a  self-announced  candidate  for  any  office.  In 
these  days  when  many  think  that  so-called  "  push  "  and 
'^  pull "  obtain  more  than  merit,  and  when  politicians  tend 
to  follow  the  passing  whim  of  the  populace  rather  than 
to  lead  in  the  path  of  principle,  let  us  of  the  bar  and  col- 
lege hear  Marshall,  "  We,  sir,  idolize  democracy,  we  ad- 
mire it  because  we  think  it  a  well-regulated  democracy. 
What  are  the  favorite  maxims  of  a  democracy  ?  A  strict 
observance  of  justice  and  public  faith  and  a  steady  adher- 
ence to  virtue.  No  mischief,  no  misfortune  ought  to  de- 
ter us  from  a  strict  observance  of  justice  and  public  faith." 

Address  of  W.  S.  Eenyon,  of  Fort  Bodge,  on  the  Life  and 
Character  of  Marshall  as  a  Citizen. 

That  the  character  of  this  man  was  builded  upon  the 
enduring  foundations  of  true  manhood  is  attested  by  the 
events  of  his  life,  and  in  these  later  years  by  the  tribute 


Digitized  by 


Goo^k- 


John  Marshall  Memorial,  442 

of  his  country  to-day.  No  success  can  be  permanent  un- 
less based  upon  a  life  true  to  itself.  Never  was  more  of 
wisdom  or  of  life's  true  philosophy  condensed  in  verse 
than  the  words  of  England's  great  poet:  '^  This  above  all^ 
to  thine  own  self  be  true,  and  it  must  follow  as  the  nigbt 
the  day  thou  canst  not  then  be  false  to  any  man." 

The  old  philosophers,  who  for  man's  guidance  and 
orderly  life  promulgated  the  cardinal  virtues  of  justice,, 
prudence,  temperance  and  fortitude,  could  have  found 
them  all  in  the  character  of  Marshall.  To  him  financial 
wealth  was  never  life's  goal;  chara<)ter  and  true  maniiood 
were  to  him  the  wealth  of  life,  a  wealth  greater  than 
money  can  ever  bestow,  a  wealth  within  the  reach  of  all, 
that  makes  the  only  pauperism  —  idiocy,  that  in  the  sense 
of  Christianity  and  true  philosophy  makes  every  man  and 
woman  wealthy  in  the  sum  total  of  human  happiness,^ 
whose  character  is  founded  upon  the  elements  of  true  man- 
hood and  womanhood. 

Biographers  of  Marshall  delight  to  tell  us  that  his  life 
was  a  simple  one.  Indeed  he  combined  within  himself 
that  purity  of  character  and  simplicity  of  life,  always  at- 
tributes of  true  greatness.  We  can  in  imagination  see 
the  awkward,  uugainly  lawyer  passing  along  the  streets 
of  his  native  village,  and  afterwards  at  the  capital  of  hia 
State,  both  before  and  after  his  accession  to  the  bench, 
pointed  out  to  the  inquiring  stranger  as  the  great  lawyer 
and  judge,  never  by  reason  of  success  afflicted  with  ex- 
pansion of  the  head,  or  his  eyesight  so  dimmed  as  to  fail 
in  recognizing  an  old  friend.  Upon  his  return  from  France, 
where  the  people  had  observed  his  sterling  character  and 
honesty,  and  where  he  had  dignified  American  citizenship, 
been  banqueted  and  feted,  he  changed  not  from  the  same 
plain,  simple,  every-day  man.    Kind  to  the  children,  in- 
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dulgent  to  the  weak,  bating  sham  and  snobbery, —  none 
of  the  graces  of  a  Lord  Chesterfield,— indeed,  passing 
sometimes  from  the  farm  to  the  bench  with  the  burs  af- 
fectionally  clinging  to  his  trousers,  generally  in  trouble  in 
preserving  a  consistent  attitude  of  the  high  collars  pre- 
sented him  by  an  admiring  relative,  and  the  necktie  inci- 
dent thereto. 

Amidst  all  these  commonplace  scenes  of  his  life  he 
never  forgot  to  dignify  the  title  of  man.  Beneath  his 
outer  action  was  the  great  reserve  force  of  pure  and  mighty 
character. 

John  Marshall,  the  citizen,  possessed  these  elements  of 
character  essential  to  ideal  citizenship  in  any  age;  reflec- 
tion thereon  is  not  without  value  in  these  days  of  citizens' 
movements,  and  of  awakened  and  awakening  public  con- 
science. The  industrious  citizen  of  integrity,  courage, 
unselfishness  and  gentleness  will  always  be  the  ideal  citi- 
zen; such  was  Marshall.  Was  he  industrious?  The  vol- 
umes of  masterly  decisions  from  his  pen  that  add  luster 
to  the  pages  of  our  jurisprudence,  law  writings  of  which 
it  ^ight  be  said  as  of  Aristotle,  ^'  He  dipped  his  pen  in 
mind;"  his  preparation  for  forensic  strife  in  legislative 
and  constitutional  assemblage,  his  life  of  Washington,  all 
illustrate  the  tireless  energy  of  the  man  Marshall. 

That  John  Marshall  as  a  citizen,  either  in  private  or 
public,  was  honest,  that  integrity  was  one  of  his  chief 
characteristics,  that  honor  was  to  him  the  priceless  jewel 
of  his  life,  has  never  been  questioned.  The  brilliant  Wirt 
being  asked  after  the  trial  of  Aaron  Burr  why  he  did  not 
tell  Judge  Marshall  that  the  people  of  America  demanded 
a  conviction,  responded,  <'  Tell  him!  I  would  as  soon  have 
gone  to  Herschel  and  told  him  that  the  people  of  America 
insisted  that  the  moon  had  horns  as  a  reason  why  he 
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should  draw  her  with  tbem.^'  It  is  trae  that  Parton  in 
his  life  of  Jefferson  has  criticised  Marshall  for  his  al- 
leged signing,  as  Secretary  of  State,  commissions  of  newly 
appointed  officials,  far  into  the  night  preceding  Jefferson^s 
inauguration,  and  until  stopped  by  Mr.  Lincoln,  Jefferson's 
Attorney-General.  So  contrary  is  the  incident  to  the  entire 
life  of  Marshall,  so  contrary  to  the  circumstances  sur- 
rounding Jefferson's  inauguration,  that  the  impartial  judg- 
ment of  history  will  hardly  sustain  the  criticism.  It  is 
true  of  Marshall  as  the  great  Webster  said  of  Jay, "  When 
the  spotless  ermine  of  the  judicial  robe  fell  upon  John 
Jay,  it  touched  nothing  less  spotless  than  itself." 

In  the  last  few  weeks  a  number  of  our  great  newspa- 
pers ha^e  given  space  to  the  express  thought  of  eminent 
educators  and  thinkers  as  to  the  dangers  threatening  the 
nation  in  the  twentieth  century.  I  am  not  one  of  those 
who  believe  any  danger  can  long  threaten  the  great  Re- 
public. May  I  be  permitted,  however,  to  suggest  in  con- 
nection with  this  phase  of  Marshall's  life,  that,  in  my  hum- 
ble judgment,  the  greatest  danger  to  our  American  life 
and  citizenship  to-day  is  in  the  increasing  disregard  of 
truth.  Ne'er  was  diviner  thought  e'er  uttered  by  human 
mind  than  the  words  of  the  old  sage  and  philosopher  of 
Concord:  '^ Truth  is  the  summit  of  being;  justice  the 
application  of  it  to  affairs."  The  disregard  of  the  sanc- 
tity of  an  oath,  the  appalling  growth  of  perjury  in  our 
oourtsand  the  difficulty  of  punishment  therefor,  untruth- 
fulness in  business  transactions,  in  private  and  in  public 
affairs,  inspired  largely  by  greed  for  gain  or  position  and 
the  desire  to  accumulate  riches,  in  the  commercialism  of 
the  age,  is  in  my  judgment  the  most  deplorable  fact  in 
the  citizenship  of  the  Republic.  How  the  life  of  Mar- 
shall refuted  the  idea  that  untruthfulness  is  necessary  to 
success  I 
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Marshall  loved  the  truth;  be  hated  a  lie;  he  loved 
natare,  for  nature  is  truth;  and  at  the  close  of  that  long 
and  eventful  life  he  could  look  every  man  squarely  in 
the  eye  and  owe  to  none  an  apology,  for  his  life  had 
been  true,  and  none  had  he  intentionally  ever  wronged. 

Truth  made  essential  that  other  element  of  his  charac- 
ter—  courage  —  the  boy  who  went  out  in  his  young 
manhood  to  fight  the  battles  of  human  liberty;  he  who 
stood  with  the  old  Continentals  against  the  trained 
soldiery  of  the  British  Empire  at  Brandy  wine,  German- 
town  and  Monmouth;  who  suffered  with  stout  heart  and 
exuberance  of  spirit  the  misfortunes  and  trials  of  that 
era,  was  not  the  man  in  civil  life  to  ever  shirk  a  re- 
sponsibility or  dodge  a  duty;  he  was  never  too  busy  to 
do  his  duty  as  a  citizen,  never  too  good  to  go  into  poli- 
tics. To  his  country  in  war  he  offered  his  life;  to  his 
country  in  peace  he  gave  his  best  service.  What  higher 
patriotism  can  the  nation  demand  or  the  citizen  exhibit  ? 

In  civic  life  he  was  absolutely  fearless,  uninfluenced  by 
popular  passion,  listening  not  to  the  voice  of  clamor^ 
standing  by  the  Constitution  against  the  efforts  of  his  own 
constituency,  fearing  not  to  leave  the  old  Articles  of  Con- 
federation  and  push  on  into  the  unknown  domain  of  con- 
stitutional government;  an  intense  Federalist,  the  party 
whip  had  no  terror  for  him;  great  enough  to  differ  with 
his  party,  courageous  enough  to  express  that  difference. 
Censured  and  maligned  in  the  Aaron  Burr  trial,  with  a 
seething  volcano  of  prejudice  ready  to  burst  all  around 
him,  he  pursued  the  even  tenor  of  his  way,  unmoved  and 
unmovable. 

I  could  not  close  my  remarks  as  to  Marshall's  life  as  a 
citizen  without  reference  to  his  home  life  and  those 
traits  of  gentleness  in  the  man  which  oft  proclaim  the 
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true  gianthood  of  character.  It  is  not  always  in  the  cal- 
cium light  of  public  life  that  we  can  best  observe  men. 
The  fireside  invoice  is  generally  correct.  It  needed  not 
the  voice  of  a  Buskin  to  bring  the  message  that  ^'  One  of 
the  probable  signs  of  high  breeding  in  men  generally  will 
be  their  kindness  and  mercifulness." 

We  read  of  his  loving  kindness  to  a  sick  wife  —  never 
too  absorbed  in  the  great  problems  that  rack  men's 
brains  but  that  he  could  find  time  to  minister  in  acts  of 
loving  kindness  to  her  every  want,  exhibiting  in  this  re- 
spect those  traits  of  character  which  to-day,  regardless  of 
party,  have  endeared  the  present  chief  magistrate  to  the 
great  heart  of  the  American  people. 

The  great  brain  of  the  many-sided  Marshall,  the  brain 
that  could  evolve  the  masterly  opinion  of  Marbury  v. 
Madison,  that  could  equip  the  man  in  unanswerable  ar- 
gument for  forensic  strife,  could  make  him  an  equal  in 
diplomacy  with  Talleyrand,  yet  could  lay  aside  all  care 
and  furnish  to  the  simple  game  of  quoits  a  boyish  en- 
thusiasm and  find  there  a  renewal  of  youth. 

To  such  a  character,  friendship  must  have  been  a  pre- 
cious thing,  and  into  the  life  of  Washington  there  never 
came  a  truer  friend.  In  those  constructive  days  of  govern- 
ment amidst  the  strife  of  ideas  and  the  clouds  of  criticism, 
the  voice  of  Marshall  was  ever  heard  in  defense  of  the 
calm  and  patient  man  who  with  steady  hand  was  care- 
fully guiding  the  new  Ship  of  State  amidst  the  shoals  of 
untried  governmental  seas. 

May  the  life  of  the  great  Chief  Justice  ever  be  to  the 
citizenship  of  the  Eepublic  an  inspiration  to  truth  and 
virtue;  to  the  younger  manhood  of  the  nation,  with  its 
matchless  and  illimitable  possibilities,  an  inspiration 
toward  the  higher  attributes  of  life,  towards  a  realization 
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that  character  and  manhood  are  within  the  reach  of  all, 
and  that  true  wealth  is  noble  character;  to  the  law  maker 
and  interpreter  an  inspiration  to  the  jnst  and  equal  and 
common-sense  administration  of  all  laws. 

While  Utopian  ideals  are  but  dreams,  yet  in  viewing 
the  pure  and  simple  life  of  this  eminent  citizen  may  we 
not  hope,  be  it  dream  or  be  it  fact,  that  the  future  citi- 
zenship of  the  Eepublic  may  be  founded  upon  the  old  pre- 
cept Oi  the  apostle  St.  Paul.  For  all  the  law  is  fulfilled 
in  one  word  even  in  this,  "  Thou  shalt  love  thy  neighbor 
as  thyself."  Then  shall  earth's  manhood  tend  more  and 
more  toward  that  perfect  day  of  ideal  citizenship,  of 
which  prophetic  are  the  morning  hours  of  this  splendid 
twentieth  century. 

Address  of  James  C.  Davis,  of  Keokuk,  on  the  Politics,  Pub- 
lic Services  and  Political  Associations  of  Marshall. 

If  John  Marshall's  career  had  ended  on  the  4th  of  Feb- 
.ruary,  1801,  if  he  had  never  sat  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  if  he  had  never 
rendered  a  single  judicial  opinion  expounding  and  con- 
struing the  Federal  Constitution,  yet  his  name  would  have 
been  handed  down  in  history  as  one  of  those  able  and 
patriotic  statesmen  who,  in  the  early  and  perilous  days 
of  the  Eepublic,  were  imbued  with  the-  principles  and 
teachings  of  the  Federalist  party,  who  recognized  the 
necessity  of  a  strong  and  respected  central  government, 
and  one  of  those  men  by  whom  the  administrations  of 
Washington  and  Adams  were  sustained  and  strengthened, 
and  who  were  potent  factors  in  laying  the  foundation  of 
Federal  power  and  prestige  so  broad  and  deep  that  it  has 
permanently  sustained  the  magnificent  governmental  edi- 
fice which  we  now  venerate  and  enjoy. 

The   sentiment    allotted    to    me    this   evening,    the 
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'^  Politics,  Public  Services  aad  Political  Associations  of 
John  Marshall,"  is  confined,  as  I  understand  it,  to  that 
twenty-five  years  of  his  eventful  life  from  the  period  of 
his  majority  until  his  elevation  as  Chief  Justice  of  the 
Supreme  Court. 

After  tracing  this  history  and  referring  to  the  leading 
decisions  of  Marshall  on  the  Constitution,  the  speaker 
concluded: 

In  a  word,  this  great  man,  satisfied  beyond  peradven- 
ture  that  the  principles  of  a  party  were  correct,  by  his 
clear  conceptions  of  the  med.ning  and  purpose  of  a  writ- 
ten Constitution,  changed  an  experiment  in  a  republican 
form  of  government  to  an  assured,  a  permanent  and  an 
unexampled  success. 

We  are  ever  reminded  that  history  repeats  itself.  A 
hundred  years  ago  the  young  Eepublic,  tottering,  feeble, 
and  of  uncertain  existence,  was  confronted  by  these 
great  constitutional  questions,  upon  the  correct  solutions 
of  which  depended  the  prosperity  and  the  existence  of 
the  nation.  To-day,  by  these  inscrutable  changes  which 
have  so  much  to  do  with  the  history  of  individuals  and 
of  nations,  we  are  confronted  by  conditions  which,  if  not 
of  equal  gravity,  are  pregnant  with  problems  of  great 
moment.  The  march  of  the  world  is  to  higher  and  bet- 
ter things.  The  spirit  of  the  time  is  growth  and  expan- 
sion. The  restless  energy  of  seventy  million  American 
people  can  no  more  be  checked  than  the  irresistible  flow 
of  a  mighty  river  on  its  way  to  the  open  sea.  By  a  series 
of  events  which  seem  almost  providential,  the  flag  of 
America,  the  emblem  of  progress,  prosperity  and  the 
equality  of  men,  now  floats  over  distant  islands,  and  shel- 
ters beneath  its  protecting  folds  alien  people.  May  the 
present  great  constitutional  questions  be  so  wisely  solved 
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by  another  Marshall  that  the  progress  of  the  Bepublio 
may  not  be  retarded,  and  we  may  go  forward  in  the 
fatnre  as  in  the  past,  and  by  precept  and  example  proclaim 
unto  all  peoples  and  all  nations  the  great  truth  upon 
which  onr  national  life  is  founded,  ^'  that  all  men  are 
created  eqnaL'^ 

Address  of  Gov.  A.  B.  Cummins,  of  Bes  Moines,  on  The  Court 
and  the  Judge. 

Influenced  by  the  spirit  which,  during  this  interesting 
day,  has  pervaded  our  profession  throughout  the  length 
and  breadth  of  the  whole  country,  I  must  assume  that 
the  ^^  Court "  of  which  I  am  to  speak  is  the  Supreme  Court 
of  the  United  States,  and  that  the  ^' Judge"  is  he  whose 
life  and  labor  we  have  gathered  to  honor  and  commemo- 
rate. 

Many  eulogies  have  been  pronounced  upon  the  Supreme 
Court  of  the  United  States.  The  periods  of  praise,  melo- 
dious and  beautiful,  have  poured  from  the  patriotic  hearts 
and  glowing  minds  of  the  most  profound  jurists,  the  most 
renowned  statesmen,  the  most  brilliant  orators,  known  to 
the  history  of  the  Bepublic.  Pinkney,  Wirt,  Emmet,  Web- 
ster, Choate,  Miller,  Dillon,  Cooley,  and  a  host  of  others 
have  so  illuminated  the  subject  with  wise  eloquence 
that  it  is  well  nigh  impossible  to  find  an  open  place  either 
for  the  finger  of  analysis  or  the  flowers  of  tribute  and 
admiration.  I  fear,  therefore,  that  I  will  be  put  down  as 
either  sublimely  egotistical  or  surpassingly  eccentric,  or 
both,  when  I  say  that  although  I  have  been  a  somewhat 
diligent  reader  of  the  literature  pertaining  to  the  subject 
committed  to  my  care,  I  have  sought  in  vain  for  an  exact 
expression  of  the  reasons  which,  as  it  seems  to  me,  unite 
to  make  the  Supreme  Court  of  the  United  States  what 

Vol*  11—39 


Digitized  by 


Google 


John  Marshall  MemoriaL  450 

every  observant  man  here  and  everywhere  concedes  it 
to  be  —  the  most  august,  imperial,  important  and  pow- 
erful judicial  tribunal  of  either  ancient  or  modern  times. 
I  venture  with  much  misgiving  and  with  great  diffidence 
to  suggest  why  it  is  that  this  court,  without  respect  to 
the  ability  of  its  members,  stands  apart  from  and  im- 
measurably above  any  court  that  ever  preceded  it,  and 
why  it  is  that  it  is  not  to  be  classified  with  the  tribunals 
which  other  nations  have  created  for  the  administration 
of  justice  among  men. 

Its  rank  is  not  to  be  imputed  to  the  quality  of  its  judges, 
for  Kature  is  fair  and  just  in  her  distribution  of  genius, 
and  we  must  concede  that  the  judges  of  other  lands,  under 
the  circumstances  which  have  surrounded  ours,  would 
have  done  as  well.  The  distinguishing  superiority  of 
the  Supreme  Court  of  the  United  States  is  to  be  found  in 
the  functions  it  performs.  Its  powers  are  so  mighty,  and 
its  responsibility  so  tremendous,  that  it  makes  of  its  mem- 
bers—  the  small  men  great,  and  the  great  men  giauts. 
Broadly  speaking,  the  chief  reason  that  the  Supreme 
Court  of  the  United  States  occupies  so  solitary  a  pre- 
eminence is,  that  it  is  a  political  as  well  as  a  judicial 
body.  You  will  understand  that  I  use  the  word  ^*  polit- 
ical "  in  its  highest  and  noblest  sense.  It  is  somewhat 
more  than  a  co-ordinate  branch  of  the  government.  It  is 
not  only  independent  and  uncontrolled  in  the  purely  ju- 
dicial sphere,  but  it  is  paramount  to  the  legislative  and 
ezecutive  departments  of  the  government  in  many  respects 
in  which,  prior  to  its  creation,  these  departments  had 
been  supreme.  It  is  the  most  direct  representative  of 
the  whole  people,  as  a  people,  known  to  our  laws.  It  is 
the  only  body  in  our  government  that  has  no  master.  It 
not  only  administers  justice  in  the  way  in  which  judicial 
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tribunals  before  it  had  been  accustomed  to  do,  bat  it  does 
what  no  judicial  tribunal  before  its  time  ever  did  —  it 
stands  between  the  people  and  both  the  legislative  and 
executive  branches  of  the  government,  and  stays  the  en- 
croachments,  not  only  of  the  President,  but  of  Congress, 
upon  the  rights  and  reservations  of  the  people  in  their 
original  capacity,  and  not  only  of  these,  but  of  the  legis- 
latures of  the  States  as  well.  It  is  the  guardian,  expo- 
nent and  voice  of  the  Constitution,  whence  flows  a  power 
which,  in  our  land,  is  the  fortunate  substitute  for  revolu* 
tion,  to  amend  the  evils  of  usurped  authority. 

In  1787  the  idea  of  limiting  the  power  of  executives 
was  very  old,  and  the  idea  of  limiting  the  dominion  of 
the  legislative  branch  of  government  was  not  altogether 
new,  but  the  idea  of  instituting  a  tribunal  clothed  with 
the  right  to  confine  the  legislature  within  the  boundaries 
traced  by  the  people  in  originating  their  government, 
was,  as  a  practical  measure,  wholly  new,  and  the  Supreme 
Court  of  the  United  States  was  its  first  genuine  exposi- 
tion. The  majesty  of  such  a  tribunal  may  have  been  but 
little  appreciated  in  the  early  days  of  a  weak  and  strug- 
gling Eepublic,  but  as  the  twentieth  century  opens  with 
the  United  States  overshadowing,  from  all  points  of  view, 
every  civilized  nation,  with  a  population  of  eighty-five 
millions  (I  include  the  Philippines),  with  unexampled 
wealth,  with  incredible  energy,  with  unsurpassed  intelli- 
gence, and  with  a  development  that  challenges  the  mi- 
raculous and  outstrips  the  imagination,  it  ought  to  fill 
the  mind  with  reverence  and  awe  to  look  upon  this  court, 
remembering  that  it  has  constitutional  power  not  only 
to  arrest  the  steps  and  thwart  the  will  of  the  Executive, 
with  his  army  and  navy,  his  generals  and  his  admirals, 
but  to  nullify  any  act  of  the  Congress  of  the  United 
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States  and  to  strike  down  the  laws  of  forty-five  general 
assemblies.  It  is,  indeed,  august  and  imperial;  and  it 
well  becomes  us  all  to  reverentially  salute  the  most  com- 
manding institution  of  all  the  institutions  of  the  earth. 
Attributes  so  sovereign  and  dominant  might  excite  fear 
and  apprehension,  but  when  we  recall  the  benign  exer- 
cise of  this  vast  power,  and  remember  that  during  more 
than  a  hundred  years  it  has  been  so  administered  that 
the  smallest  right  of  the  humblest  citizen  has  found  a 
sanctuary  in  its  serene  presence ;  and  moreover  that  those 
high  problems  which  have  concerned  the  life,  the  honor, 
the  glory,  the  growth  and  perpetuity  of  the  nation  have 
been  solved  with  unexcelled  wisdom,  with  the  most  faith- 
ful patriotism  and  with  the  purest  integrity,  disturbed  by 
no  passion  and  clouded  by  no  unworthy  ambition,  we 
ought  to  kneel  to  the  Providence  that  ordained  the  Su- 
preme Court  of  the  United  States. 

It  is  possible  that  I  have  not  yet  made  good  the  asser- 
tion that  the  Supreme  Court  always  has  been,  and  is  now, 
a  political  body,  and  that  the  gravest  duties  it  has  dis- 
charged are  those  which,  at  the  time  of  the  adoption  of 
the  Constitution,  belonged  to  the  field  of  statesmanship 
rather  than  to  the  field  of  law.  If  the  members  of  the 
Constitutional  Convention  of  1787  had  been  in  complete 
harmony,  they  could  not  have  formulated  an  instrument 
granting  to  the  Oeneral  Oovernment  the  powers  which 
were  intended  to  be  conferred  upon  it,  without  the  use 
of  language  susceptible  of  more  than  one  meaning.  Such 
is  the  diversity  of  civic,  personal  and  commercial  rela- 
tions that  no  broad  and  general  rule  can  be  announced 
which  does  not  demand  interpretation  as  often  as  it  is 
invoked.  Bearing  this  in  mind,  and  remembering  that 
the  Constitution  was  the  product  of  fierce  dissension,  and 
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of  public  views  as  widely  separated  as  the  poles  them- 
selves; that  compromises  were  often  effected  in  form 
rather  than  in  spirit,  and  that  not  infrequently  each  of 
the  disputants  believed  that  he  had  the  better  of  his  op- 
ponent in  the  modified  expression  finally  adopted,  it  is 
easy  to  understand  that  the  Constitution  was  delivered  to 
its  interpreter,  the  Supreme  Court  of  the  United  States, 
so  phrased  that  in  its  most  essential  parts  it  meant  the 
thing  that  the  court  believed  it  ought  to  mean.  If 
Thomas  Jefferson,  or  any  one  in  sympathy  with  his  un- 
derstanding of  the  Government  that  had  been  formed, 
had  decided  the  cases  which  came  before  the  Supreme 
Court  in  the  first  twenty  years  of  its  existence,  the  Re- 
public would  have  been  dismembered  long  before  the 
people  had  an  opportunity  to  know  how  necessary  it  was 
that  the  bond  of  union  should  not  only  be  indestructible, 
but  that  the  General  Government  should  be  the  most  po- 
tent force  of  the  nation.  In  far  the  greater  number  of 
the  decisions  which  command  our  greatest  admiration 
for  the  exalted  tribunal  which  announced  them,  the  re- 
sult depended  upon  the  political  opinions  of  those  who 
pronounced  them.  The  inquiry,  What  ought  the  gov- 
ernment of  the  United  States  to  be,  was  the  most  impor- 
tant question  in  determining  what  the  Constitution  is.  I 
am  far  from  asserting  that  violence  has  been  done  to  the 
language  of  the  Constitution.  I  mean  only  to  say  that 
the  construction  put  upon  it  has  been  an  introspection  as 
to  what  the  judges  would  have  meant,  had  they  been 
framing  a  Constitution  for  the  United  States,  and  had 
they  used  the  language  submitted  for  their  application. 
The  wisdom  of  our  forefathers  was  great,  but  in  no 
respect  greater  than  in  taking  away  from  Congress,  with 
its  tides  of  partisan  feeling,  its  turbulent  debates,  and  its 
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selfish  motives,  the  right  to  determine  what  the  Consti- 
tution means.  No  more  persuasive  proof  of  the  proposi- 
tion I  have  stated  can  be  found  than  in  the  task  but 
lately  imposed  upon  the  court,  and  in  the  performance 
of  which  it  is  now  engaged.  The  status  of  Porto  Rico 
and  the  Philippine  Islands  is  of  deeper  import  than  any 
question  ever  considered  by  John  Marshall  or  any  of  his 
associates.  I  cannot  doubt  that  the  same  hand  will  guide 
the  court  now  that  led  it  in  years  gone  by;  but  there  is 
no  certain  criterion  in  the  Constitution  for  the  problem 
to  be  solved,  and  that  the  outcome  must  be  reached 
through  the  consciousness  of  the  judges  of  what  the  gov- 
ernment of  the  United  States  ought  to  be,  with  respect 
to  the  new  territory,  there  can  be  no  doubt  whatsoever. ' 
How  startling  the  suggestion  would  be  to  an  Englishman 
that  any  court  of  Great  Britain  should  decide  what  the 
relation  of  the  people  in  the  South  African  republics  to 
the  Crown  must  be. 

I  must  be  content  at  this  time  with  the  barest  outline 
of  the  thought  I  am  endeavoring  to  express,  and  I  may 
not  make  my  meaning  clear.  I  am  looking  for  the  cause 
which  established  for  this  tribunal  its  place  in  the  judi- 
cial procession  of  the  civilized  nations,  and  I  find  it  in 
the  framework  of  our  government.  It  is  the  very  genius 
of  our  institutions.  The  highest  duties  of  statesmanship 
and  the  most  delicate  and  difficult  offices  of  organized 
society  were  transferred  from  the  halls  of  legislation  to 
the  forum  of  a  court  full  of  dignity,  rich  in  learning,  and 
replete  with  wisdom.  It  was  a  revolution ;  but  it  saved 
the  Republic,  so  that  we  who  are  looking  upon  the  struct- 
ure after  the  space  of  more  than  a  hundred  years,  find  it 
fitted  to  endure  so  long  as  the  statesman  as  well  as  jurist 
shall  interpret  the  Constitution  and  declare  its  true 
meaning. 
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Unquestionably  the  power  given  to  the  Sapreme  Court 
of  the  United  States  to  annnl  an  act  of  Congress  or  a 
legislature  because  it  is  in  violation  of  or  repugnant  to 
the  Constitution  is  the  greatest  ever  conferred  upon  a 
judicial  tribunal.  It^  however,  properly  inheres  in  the 
courts  of  every  government  originated  by  and  operated 
under  a  written  constitution.  This  power  early  impressed 
our  English  friends,  and  I  happened  lately  upon  a  most 
astonishing  account  of  it  in  the  lectures  of  Charles  Aus- 
tin, who,  by  universal  consent,  ranks  among  the  first  as 
a  student  of  the  science  of  jurisprudence,  but  whose  ref- 
erence to  American  institutions  is  as  remarkable  as  it  is 
laughable.  He  says  in  his  thirty-ninth  lecture  —  upon  the 
subject  of  the  disadvantages  of  judicial  legislation: 

'^  A  curious  account  of  this  plan  was  mentioned  to  me 
by  Colonel  Murat,  son  of  the  late  King  of  Naples,  who, 
curiously  enough,  has  practiced  as  an  English  barrister 
in  the  Floridas,  and  seems  to  have  a  very  pretty  knowl- 
edge of  English  law.  He  says  that  the  acts  of  the  legis- 
latures of  those  American  States  in  which  he  has  resided 
are  habitually  overruled  by  the  judges  and  the  bar.  At 
the  beginning  of  every  term  they  meet  and  settle  what 
of  the  acts  of  the  preceding  session  of  the  legislature  they 
will  abide  by,  and  such  is  the  general  conviction  of  the 
capacity  of  the  State  legislatures  and  of  the  comparative 
capacity  and  experience  of  the  judges  and  the  bar,  that 
the  public  habitually  acquiesce  in  this  proceeding.  Ac- 
cordingly, if  a  law  which  the  profession  has  agreed  not  to 
obey  is  cited  in  judicial  proceedings,  it  is  absolutely  re- 
jected and  put  down  by  the  lawyers  sans  ceremonie. 
In  such  a  case  as  this  it  is  evident  that  the  statute  law  is 
not  certain  law  unless  it  chime  in  with  the  opinions  of 
the  judges  and  of  the  bar.'' 


Digitized  by 


Google 


John  Mcffshall  Memorial.  456 

While  we  who  live  in  America  under  written  constita- 
tions,  both  Federal  and  State,  easily  perceive  the  exag- 
geration of  the  extract  I  have  quoted,  nevertheless,  the 
freedom  with  which  our  courts  repudiate  an  act  of  legis- 
lation must  amaze  our  brothers  across  the  sea. 

In  the  early  part  of  this  paper  I  may  have  intimated 
that  the  Supreme  Court  of  the  United  States  was  the  first 
tribunal  to  exercise  the  power  of  setting  aside  a  solemn 
act  of  legislation.  This  is  not  technically,  although  it  is 
substantially  true.  It  was  claimed  by  one  of  the  judges 
of  the  Court  of  Appeals  of  Virginia  in  1788  that  the  court 
might  disregard  the  mandate  of  the  legislature,  but  the 
point  was  not  decided.  It  was  mooted  in  Khode  Island, 
North  Carolina  and  New  Jersey,  but  the  doctrine  was  so 
slightly  thought  of  and  had  been  so  universally  rejected 
that  when  it  arose  in  the  Supreme  Court  of  the  United 
States  in  Marbury  t;.  Madison  it  ^rd^^reamtegra;  but  since 
that  time  it  has  never  been  questioned. 

The  progress  of  the  court  toward  the  plenitude  of  its 
power  was  slow;  for  even  the  most  determined  Federal- 
ists did  not  adequately  comprehend  the  strength  of  the 
government  for  which  they  had  so  strenuously  labored. 
In  the  early  days  many  nominations  were  declined  and 
many  resignations  were  offered  in  order  to  retain  or  ac- 
cept places  which  now  are  obscure  in  comparison  with  a 
membership  in  the  great  court  of  the  world.  Even  John 
Jay,  the  first  Chief  Justice  who  was  tendered  the  ofiice 
a  second  time,  in  December,  1800,  wrote  to  the  President 
in  refusing  the  honor: 

^^  I  left  the  bench  perfectly  convinced  that  under  a  sys- 
tem so  defective,  it  would  not  obtain  the  energy,  weight 
and  dignity  which  was  essential  to  its  affording  due  sup- 
port to  the  National  Government,  nor  acquire  the  public 
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confidence  and  respect  which,  as  the  court  of  last  resort 
of  the  nation,  it  should  possess.  Hence  I  am  induced  to 
doubt  both  the  propriety  and  expediency  of  my  returning 
to  the  bench  under  the  present  system.'' 

How  limited  the  horizon  of  human  view  when  this 
eminent  patriot  could  not  discern  the  dawn  of  the  ap- 
proaching splendor  of  a  court  over  which  he  was  twice 
invited  to  preside,  and  which  when  he  uttered  this  de- 
spairing prophecy  had  been  in  existence  more  than  ten 
years. 

It  is  not  true,  however,  that  the  court  waited  wholly 
for  the  advent  of  John  Marshall.  In  1794  the  court  held 
firmly  that  the  terms  of  the  Treaty  of  Peace  could  not 
be  impaired  by  State  laws,  and  later  re-afSrmed  its  con* 
elusion  in  a  case  wherein  Marshall,  as  an  advocate,  earned 
his  greatest  fame. 

About  the  same  time  it  subjected  the  States  to  its  juris- 
cliction  and  rendered  judgment  against  the  sovereignty  of 
Oeorgia  for  a  debt.  This  decision  raised  a  mighty  storm, 
lor  it  revealed  a  glimpse  of  the  true  character  of  the  forces 
of  the  Federal  Government  and  foreshadowed  the  sub- 
ordination of  the  States.  The  country  was  in  a  tempest 
^nd  the  waves  of  passion  never  ran  higher;  but  the  court 
was  unmoved,  and,  while  an  amendment  to  the  Constitu- 
iion  changed  the  law,  the  contest  left  the  court  better 
equipped  for  the  arduous  labors  of  the  future. 

And  then  came  John  Marshall,  and  with  him  Marbury 
0).  Madison,  or  rather  Marshall  v.  Jefferson,  in  which 
Congress  was  shown  its  constitutional  frontier,  and  that 
•there  were  sentries  to  keep  it  within  its  own  land.  And 
then  Little  v.  Barreme,  in  which  the  President  was  told 
that  the  Constitution  was  over  and  above  him,  and  that 
his  unwarranted  instruction  to  an  officer  could  not  legal- 
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ize  a  trespags.  And  then  United  States  v.  Feten,  in  whicb 
Pennsylvania  was  tanght  that  resistanee  to  a  decree  of 
the  Supreme  Court  was  rebellion  and  that  treason  might 
follow  in  its  wake.  And  then  Fletcher  v.  Peck,  which 
swept  away  the  supremacy  of  the  States  and  subjected 
every  legislature  to  the  Constitution  as  interpreted  bj 
the  Federal  voice.  And  then  Martin  v.  Hunter's  Lessee 
and  Cohens  v.  Virginia,  which  opened  up  the  pathway 
from  the  highest  appellate  tribunals  of  the  States  to  the 
Supreme  Court  of  the  United  States;  opinions  which 
brought  the  country  dangerously  near  the  verge  of  dis- 
solution; but  which  finally  vindicated  the  authority  of 
the  whole  over  the  jealousies  of  a  part  And  then 
M'Culloch  V.  Maryland.  I  pause  a  moment  upon  this  de- 
cision. I  can  conceive  of  no  more  critical  time  in  tho 
entire  progress  of  the  Bepublic  than  the  hours  in  which 
the  general  clause  of  the  Constitution  upon  which  the 
controversy  arose  came  first  under  review.  The  mere 
lawyer  was  lost  in  the  vast  limits  of  the  occasion  and  the 
patriot-statesman  wrote  the  opinion.  It  was  not  as  a  dis- 
ciple of  the  learning  of  the  law  that  Chief  Justice  Mar- 
shall said: 

^^  We  admit,  as  all  must  admit,  that  the  powers  of  the 
government  are  limited,  and  that  its  limits  are  not  to  be 
transcended ;  but  we  think  a  sound  construction  of  the 
Constitution  must  allow  to  the  National  Legislature  that 
discretion  with  respect  to  the  means  by  which  the  pow- 
ers it  confers  are  to  be  carried  into  execution  which  will 
enable  that  body  to  perform  the  high  duties  assigned  to 
it  in  the  manner  most  beneficial  to  the  people.  Let  the 
end  be  legitimate;  let  it  be  within  the  scope  of  the  Con- 
stitution, and  all  means  which  are  appropriate,  which  are 
not  prohibited,  but  consist  with  the  letter  and  spirit  of 
the  Constitution,  are  constitutional." 
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This  utterance  is  not  a  statement  of  law;  it  is  a  obart 
of  government.  And  so  it  was  decided  that  the  United 
States  conld  institute  a  bank  and  the  States  could  exact 
no  tribute  from  it. 

The  time  allotted  to  me  forbids  the  mention  of  the 
succeeding  steps  through  which  the  court  slowly  but 
surely  built  up  the  most  imposing  and  perfect  structure 
in  the  architecture  of  nations.  The  work  was  not  all 
done  in  Marshall's  time.  Long  after  him  came  a  man 
from  our  own  beloved  State,  whose  grasp  upon  the  vital 
subjects  of  government  was  as  firm,  whose  views  were  as 
broad,  and  whose  knowledge  was  as  profound  as  the 
great  Chief  Justice ;  but  I  must  leave  his  memory  amongst 
you  with  this  bare  reference  to  his  high  place  in  the  court 
of  which  he  was  so  distinguished  a  member.^ 

The  work  is  not  yet  done,  for,  while  the  relations  of  the 
States  to  the  United  States  and  the  powers  of  the  Federal 
Government  over  the  people  have  been  fixed  beyond  dis- 
pute, we  have  yet  to  discover  what  the  Constitution  is  in 
other  lands.  We  have  yet  to  hear  the  decree  which  will 
announce  to  us  how  the  Orient  can  become  a  part  of  the 
United  States,  and  what  forms  of  government  can  be  in- 
stituted under  the  charter  of  a  republic.  As  time  goes 
on,  other  questions  of  like  or  greater  importance  will 
reach  this  arbiter  of  our  destiny.  We  rest  content  in  the 
reflection  that  mighty  as  the  power  is,  it  most  exist  some- 
where, and  that  with  us  it  has  been  confided  to  the  wisest, 
safest,  purest  tribunal  of  which  the  wit  of  man  can  con- 
ceive. Thus  it  is,  when  I  think  of  the  Supreme  Court  of 
the  United  States,  it  is  not  as  a  figure  of  justice,  repair- 
ing the  individual  wrongs  of  those  who  seek  redress,  but 
as  the  creator  of  the  Constitution  as  we  now  understand 
it,  as  the  force  which  has  directed  the  current  of  our  na- 

1  Referring  to  Mr.  Justice  Miller. 
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tional  life,  as  the  keeper  of  the  integrity  of  the  Union, 
and  as  the  guide  through  the  mysterious  realm  of  a  future 
greatness.  Our  constant  prayer  ought  to  be  that  its  opin- 
ions upon  the  concerns  of  state  may  be  cherished  and 
respected  until  the  last  moment  of  time,  for  when  they 
fail  to  command  the  confidence  of  the  people,  the  govern- 
ment is  tottering  toward  its  fall. 

As  I  look  upon  the  Supreme  Court,  so  I  look  upon  John 
Marshall.  As  a  mere  judge  of  private  disputes,  he  has 
bad  many  equals  and  some  superiors,  but  as  a  statesman, 
his  perception  of  what  the  government  should  be  to  ac- 
complish its  divine  mission,  his  courage  in  doing  what  he 
believed  to  be  his  duty,  and  his  exalted  honor  in  every 
hour  of  his  life,  have  never  been  surpassed  in  the  history 
of  his  country. 

Address  of  William  MoNett,  of  Ottumwa,  on  Marshall  as 
an  Expounder  of  the  Constitution. 

At  the  end  of  a  century  from  the  appointment  of  John 
Marshall  as  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  we  are  assembled  to  do  honor  to  his  mem- 
ory, and  to  recount  his  great  qualities  and  achievements 
as  a  soldier,  lawyer,  diplomat,  statesman  and  judge. 

It  has  fallen  to  my  lot  to  consider,  for  a  brief  time,  his 
great  work  as  an  expounder  of  the  Constitution  of  the 
United  States.  Kenowned  as  he  was  in  other  fields  of 
labor,  it  is  in  this  that  his  transcendent  genius  bore  its 
rarest  and  ripest  fruits,  and  won  for  him  a  great  and  en- 
during fame.  As  was  said  of  him  by  his  great  contem- 
porary on  the  bench,  "even  if  the  Constitution  of  his 
country  should  perish,  his  glorious  judgments  will  still  re- 
main to  instruct  mankind,  until  liberty  shall  cease  to  be 
a  blessing,  and  the  science  of  jurisprudence  shall  vanish 
from  the  catalogue  of  human  pursuits." 
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When  he  assamed  the  offioe  of  Chief  Justice,  the  Con- 
stitntion  was  in  the  experimental  stage,  and  but  two  cases 
involving  its  construction  had  come  before  the  court.  The 
power  of  the  court  to  declare  an  act  of  Congress  or  of  the 
legislature  of  a  State  unconstitutional,  was  new,  novel 
and  undetermined.  No  light  was  thrown  upon  it  by  the 
English  constitution,  because  no  power  existed  in  the 
courts  of  England  to  declare  an  act  of  Parliament  in- 
valid. The  exercise  of  this  power,  which  is  now  firmly  es- 
tablished, pertains  exclusively  to  American  jurisprudence, 
and  grows  out  of  the  peculiar  nature  of  our  written  con- 
stitutions. 

It  has  sometimes  been  asserted  that  in  the  course  of  the 
great  opinions  which  he  delivered  upon  various  questions 
involving  the  interpretation  of  different  features  and 
clauses  of  the  Constitution,  he  was  dominated  by  a  desire 
and  purpose  to  enlarge  and  extend  the  powers  of  the  na- 
tion, and  so  to  create  a  strong  centralized  government  at 
the  expense  of  the  reserved  powers  and  sovereignty  of  the 
States,  and  that  he  assumed  for  the  court  over  which  he 
presided  jurisdiction  and  powers  which  the  framers  of 
the  Constitution  never  intended. 

An  attentive  consideration  of  his  judgments  will  fur- 
nish a  complete  refutation  to  this  charge,  and  a  sufficient 
answer  is  found  in  the  fact  that  in  the  first  case  in  which 
he  was  called  upon  to  construe  the  Constitution,  that  of 
Marbury  v.  Madison,  he  declared  an  act  of  Congress  to 
be  unconstitutional,  and  thereby  refused,  for  his  court,  to 
assume  a  jurisdiction  which  Congress  had  sought  to  con- 
fer upon  it. 

He  has  also  been  criticised  by  the  school  of  ^^  strict  con- 
struction "  for  assuming  that  the  Constitution  conferred 
upon  the  Nation  certain  inoidental  powers,  in  pursuance 
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of  which  it  became  the  duty  of  the  court  to  pronounce 
various  acts  of  the  State  legislatures  repugnant  to  the 
Constitution  which  were  not  embraced  within  the  letter 
of  the  instrument.  As  against  this  charge  I  shall  pres- 
ently permit  him  to  urge  his  justification  in  his  own  lan- 
guage, but  for  the  present  will  observe  that  in  applying 
this  construction  to  the  written  Constitution  he  was  but 
applying  a  well  settled  rule  of  interpretation  of  written 
instruments:  that  what  is  fairly  implied  is  as  much  a  part 
of  the  writing  as  what  is  expressed.  By  the  advocates  of 
State  sovereignty  he  was  accused  of  so  interpreting  the 
Constitution  as  to  constantly  enlarge  the  sovereignty  of 
the  Nation  at  the  expense  of  the  sovereignty  of  the  States; 
but  in  M'CuUoch  v.  Maryland,  in  1819,  he  states  the  posi- 
tion of  the  court  in  the  following  clear  and  explicit  lan- 
guage, which  should  forever  after  have  silenced  that  crit- 
icism. "  In  America  the  powers  of  sovereignty  are  di- 
vided between  the  government  of  the  Union  and  those 
of  the  States.  They  are  each  sovereign  with  respect  to 
the  objects  committed  to  it,  and  neither  sovereign  with 
respect  to  the  objects  committed  to  the  other."  A  whole 
volume  could  not  better  define  the  real  constitutional 
sovereignty  of  the  Nation  and  of  the  States.  Each  is 
sovereign  in  its  own  sphere,  neither  is  sovereign  in  the 
sphere  of  the  other. 

Marshall  belonged  to  no  political  school  of  construc- 
tion and  had  no  theory  of  government  to  maintain  ex- 
cept that  found  within  the  borders  of  tbe  Constitution. 
He  was  a  profound  believer  in  the  ultimate  destiny 
of  the  Nation  under  the  Constitution,  and  took  that 
broad  and  liberal  view  of  its  provisions  which  presup- 
posed such  a  Nation  as  would  answer  the  ends  foreshad- 
owed in  the  preamble,  ^'  to  form  a  more  perfect  union, 
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establish  justice,  insure  domestic  tranquillity,  provide  for 
the  common  defense,  promote  the  general  welfare,  and 
secure  the  blessings  of  liberty  to  ourselves  and  our  pos- 
terity." 

He  was  a  firm  believer  in  the  National  Idea.  Viewing 
the  Constitution  as  a  whole,  and  considering  the  objects 
outlined  in  the  preamble,  the  great  governmental  depart- 
ments, executive,  legislative  and  judicial,  which  it  cre- 
ated, and  the  vast  and  varied  powers  which  it  conferred 
upon  the  Nation,  to  levy  and  collect  taxes,  borrow 
money,  regulate  commerce,  enact  naturalization  and 
bankrupt  laws,  coin  money,  establish  a  postal  system, 
promote  science  and  the  arts,  punish  piracies,  declare 
war,  raise  and  support  armies  and  navies,  appoint  and 
receive  ambassadors,  establish  high  courts  of  judicature, 
endowed  with  jurisdiction  pertaining  to  matters  of  the 
greatest  moment,  such  as  causes  affecting  ambassadors, 
ministers  and  consuls,  controversies  between  the  States, 
treason,  and  the  like,  together  with  certain  powers,  also 
of  a  high  and  sovereign  character,  which  were  prohib- 
ited to  the  States,  his  far-reaching  and  keen  mental  vision 
enabled  him  to  understand  and  see  clearly  that  9%ich  a 
government,  endowed  with  such  great  and  varied  pow- 
ers, possessed  attributes  of  the  highest  sovereignty,  and 
was  no  longer  the  feeble  and  tottering  league  of  States 
which  had  existed  under  the  Articles  of  Confederation. 
He  also  saw  clearly  that  the  Constitution  and  Nation 
both  owed  their  existence  to  the  people  and  not  to  the 
States;  and  that  within  the  sphere  of  its  delegated  and 
implied  powers  the  Nation  was  answerable  to  the  whole 
people  and  not  to  the  States. 

In  M'Culloch  v.  Maryland  he  says:  "The  Constitution 
inrhen  thus  adopted  was  of  complete  obligation,  and  bound 
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the  State  sovereignties.  To  the  formation  of  a  leagae^ 
saoh  as  was  the  confederation,  the  State  sovereignties 
were  certainly  competent  Bat  when  ^  in  order  to  form 
a  more  perfect  union/  it  was  deemed  necessary  to  change 
this  alliance  into  an  effective  government,  possessing 
great  and  sovereign  powers,  and  acting  directly  on  the 
people,  the  necessity  of  referring  it  to  the  people,  and  of 
deriving  its  powers  directly  from  them,  was  felt  and  ac- 
knowledged by  all.  The  government  of  the  Union,  then, 
is  emphatically  and  truly  a  government  of  the  people* 
In  form  and  in  substance  it  emanates  from  them,  its  pow- 
ers are  granted  by  them,  and  are  to  be  exercised  directly 
on  them,  and  for  their  benefit.  If  any  one  proposition 
could  command  the  universal  consent  of  mankind,  we 
might  expect  it  would  be  this  —  that  the  government  of 
the  Union,  though  limited  in  its  powers,  is  supreme  within 
its  sphere  of  action.  This  would  seem  to  result  neces- 
sarily from  its  nature.  It  is  the  government  of  all,  it 
represents  all,  and  acts  for  all.  Though  any  one  State 
may  be  willing  to  control  its  operations,  no  State  is  will- 
ing to  allow  others  to  control  them.  The  Nation,  on 
those  subjects  on  which  it  can  act,  must  necessarily  bind 
its  component  parts." 

Here  the  great  Chief  Justice  reaches  the  high-water 
mark  of  great  statesmanship  and  profound  political  phi- 
losophy. In  these  great  sentences  we  see  the  govern- 
ment of  the  Union,  sovereign  in  its  sphere,  stand  out 
before  us  in  its  majestic  perfection;  no  longer  a  mere 
league,  formed  and  controlled  by  the  States,  but  a  mag- 
nificent federal  Union,  pregnant  with  high  destinies  and 
great  possibilities  for  the  future  welfare,  not  only  of  the 
American  people,  but  of  mankind  everywhere  in  the 
wide  world.  Catching  the  inspiration  of  John  Marshall's 
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vision  of  the  destiny  of  the  Eepublio  under  the  Confititn- 
tion.  Chief  Jnstioe  Chase,  fifty  years  later,  in  the  cele- 
brated case  of  Texas  v.  White,  7  Wallace,  ottered  these 
profound  words:  ^^The  Constitution  in  all  its  provisions 
looks  to  an  indestructible  Union  composed  of  indestruc- 
tible States." 

The  great  Chief  Justice,  though  the  most  profound 
student  of  the  Constitution  whom  the  Nation  has  pro- 
duced, was  unable  to  discover  within  its  folds  an  '*  open 
door"  through  which  a  State  could  pass  out  of  the 
Union.  Ko  greater  or  more  conclusive  argument  against 
the  heresy  of  secession  was  ever  uttered  by  the  lips  of 
man  than  is  contained  in  the  great  opinion  of  Marshall 
from  which  we  have  quoted,  and  yet  that  argument  did 
not  finally  prevail  until  it  was  sealed  and  sanctified  by 
the  blood  and  treasure  of  the  Nation. 

The  twin  political  heresies  and  dogmas  of  States  Bights 
and  Strict  Construction  kept  on  apace,  and  bore  at  last 
their  bitter  fruits. 

In  the  course  of  time  and  events,  these  views  of  the 
Constitution  blossomed  out  in  1856  in  the  Dred  Scott 
decision,  which  convulsed  the  Union  to  its  center  and 
hastened  on  that  irrepressible  conflict  which  culminated 
in  the  most  stupendous  struggle  of  modern  times.  This 
decision  annulled  the  Missouri  Compromise  Act,  which 
for  thirty-seven  years  had  marked  the  boundaries  of  slave 
territory,  and  in  some  sense  had  formed  the  basis,  if  I 
may  use  the  phrase,  of  an  armed  neutrality  between  the 
friends  and  enemies  of  the  extension  of  slavery,  and 
thus  left  an  open  door  for  the  slaveholder  and  his  human 
chattels.  But  the  culmination  of  the  insidious  doctrines 
of  States  Bights  and  Strict  Construction  was  not  yet 
reached;  it  did  not  bear  its  fully  ripened  fruit  until,  in 
Vol.  11—80 
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the  face  not  only  of  threatened  dissolution  of  the  Union 
but  of  open  and  flagrant  violation  of  its  constituted  au- 
thority by  our  erring  brethren  of  the  South,  President 
Buchanan  deliberately  sat  down,  adjusted  his  glasses, 
carefully  read  over  the  Constitution,  and  then  solemnly 
announced  to  Congress  in  his  annual  message  of  Decem- 
ber 3, 1860,  that  he  could  find  no  authority  in  the  Con- 
stitution delegating  power  to  Congress,  or  the  Nation,  to 
coerce  a  State  into  submission.  Let  it  be  emphasized  that 
this  was  said  after  he  had  declared  in  the  same  message 
that  the  Union  could  not,  under  the  Constitution,  '^  be 
dissolved  at  pleasure  by  any  one  of  the  contracting  par- 
ties," and  that  "  it  was  designed  to  be  perpetuaL" 

At  this  time  another  had  appeared  upon  the  scene. 
One  of  those  men,  of  extraordinary  mould,  whom  Provi- 
dence supplies  for  great  crises,  and  who  appear  at  great 
moments  in  the  history  of  the  world.  A  plain  man  of 
the  people.  A  man  who  believed  in  the  people,  who 
trusted  in  the  people,  and  was  trusted  by  them.  A  man 
who  believed  in  the  Nation,  who  believed  that  it  was  a 
Nation,  begotten  of  great  events,  and  destined  to  great 
ends  and  perpetual  existence.  A  man  who  belieyed  in 
the  Constitution  of  the  United  States,  and  that  all  the 
attributes  and  powers  of  the  Nation  which  he  so  much 
revered  were  directly  based  upon  and  drawn  from  the 
Constitution;  a  man  who  revered  the  memory  of  John 
Marshall,  had  been  a  deep  student  of  his  great  opinions, 
and  had  imbibed  his  ideas  of  the  Nation  under  the  Con- 
stitution. A  man  of  the  same  mould,  the  same  love  of 
liberty,  and  the  same  pure  and  exalted  sense  of  justice. 
I  need  not  tell  you  that  this  man  was  Abraham  Lincoln. 
It  was  a  solemn  moment  for  the  Nation  and  the  world, 
when,  on  the  4th  day  of  March,  1861,  he  took  the  oath 
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of  office  as  President  of  the  United  States,  and,  through 
his  inaugural  address,  declared  the  views  which  he  enter- 
tained of  his  constitutional  duties  and  powers,  and  the 
policies  which  must  control  the  government  in  the  im- 
pending crisis,  a  crisis  which  had  attracted  the  attention 
of  the  world  to  the  land  which  had  been  the  cradle  of 
liberty,  and  upon  the  perpetuity  of  whose  institutions  the 
hopes  of  the  oppressed  of  other  lands  reposed.  The 
striking  difference  between  the  ideas  which  he  entertained 
of  constitutional  power  and  national  sovereignty  from 
those  of  his  predecessor  clearly  appears  by  the  following 
extract  from  his  inaugural  address: 

^^  I  hold  that  in  contemplation  of  universal  law,  and  of 
the  Constitution,  the  union  of  these  States  is  perpetual. 
Perpetuity  is  implied,  if  not  expressed,  in  the  fundamental 
law  of  all  national  governments.  It  is  safe  to  assert  that 
no  government  proper  ever  had  a  provision  in  its  organic 
lorn  for  its  own  termination.  Continue  to  execute  all  the 
express  provisions  of  our  National  Constitution,  and  the 
Union  will  endure  forever,  it  being  impossible  to  destroy 
it,  except  by  some  action  not  provided  for  in  the  instru- 
ment itself.  I  therefore  consider  that  in  view  of  the 
Constitution  and  the  laws,  the  Union  is  unbroken,  and  to 
the  extent  of  my  ability  I  shall  take  care,  as  the  Consti- 
tution itself  expressly  enjoins  upon  me,  that  the  laws  of 
the  Union  be  faithfully  executed  in  all  the  States." 

Such  were  Lincoln's  views  of  the  Constitution,  and 
they  breathe  the  same  national  sentiment,  and  announce 
the  same  views  of  national  sovereignty,  which  the  opin- 
ions of  Chief  Justice  Marshall,  covering  a  period  of  over 
thirty  years,  sought  to  establish  and  inculcate.  Lincoln 
found  ample  power  inside  the  Constitution  to  coerce  a 
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State,  and  it  is  passing  strange  that  the  contrary  view 
shonld  ever  have  been  entertained,  for  the  law  of  self- 
preservation  is  fundamental  with  nations  as  it  is  with 
men. 

The  resalt  is  part  of  our  history,  and  a  very  great  and 
glorious  part.  Under  the  Constitution,  and  to  defend  it, 
more  than  a  million  men  assembled  from  every  part  of 
the  land  acknowledging  allegiance  to  the  Union,  and  in 
a  contest  stretching  over  weary  and  eventful  years  the 
battle  of  the  Union  under  the  Constitution  was  fought 
and  won.  And  now  everywhere  over  this  broad  land, 
north,  south,  east  and  west,  the  supremacy  of  the  Union, 
within  the  sphere  of  its  constitutional  sovereignty,  is  fully 
recognized,  and  everywhere  the  sentiment  is  applauded 
that  government  of  the  people  and  by  the  people  shall 
not  perish  from  the  earth.  And  to  whom  more  than  to 
John  Marshall  is  due  this  glorious  result?  It  has  fallen 
to  the  lot  of  few  historic  characters  to  have  their  views 
of  the  theory  and  powers  of  government  so  fully  vindi- 
cated by  time  and  great  events.  It  is  not  too  much  to 
say  that  upon  his  constitutional  opinions  rests  the  whole 
fabric  of  American  constitutional  law. 

Exercises  at  Des  Moines. 

The  day  was  celebrated  at  Des  Moines  by  the  Polk 
County  Bar  Association  at  a  banquet  held  at  the  Savery 
House.  The  celebration  was  well  attended  by  members 
of  the  bar,  and  an  address  was  delivered  by  Frederick 
W.  Lehmann,  of  St.  Louis.  The  address  of  Mr.  Lehmann, 
omitting  biographical  and  other  matter  already  given, 
and  references  to  Marbury  v.  Madison,  M'Culloch  v. 
Maryland,  and  Cohens  v.  Virginia,  is  as  follows: 
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Address  of  Frederiok  W.  Lehmann. 

When  John  Marshall  was  appointed  Chief  Justice  of 
the  United  States  there  existed  for  the  country  a  grave 
emergency,  and  for  him  a  great  opportunity. 

The  Supreme  Court  had  been  in  existence  eleven  years. 
Its  bench  had  been  occupied  by  men  conspicuous  for  their 
talents  and  character,  who  had  dealt  becomingly  with 
questions  of  the  greatest  importance;  but  it  had  not  suc- 
ceeded in  gaining  for  itself  the  public  confidence,  and 
was,  indeed,  the  object  of  a  bitter  and  openly-avowed 
political  opposition. 

Of  the  six  men  originally  appointed  by  Washington, 
only  one,  William  Cushing,  remained  in  office.  James 
Wilson  had  died,  Eobert  Hanson  Harrison,  John  Eut- 
ledge  and  John  Blair  had  resigned.  Thomas  Johnson, 
appointed  to  succeed  Kutledge,  had  also  resigned,  after 
eighteen  months  of  service.  Thus,  within  the  short  space 
of  eleven  years,  there  were  four  resignations,  and,  in  addi- 
tion to  this,  three  men,  to  whom  the  position  of  Associate 
Justice  was  tendered,  declined  it. 

The  record  of  the  Chief  Justiceship  in  this  respect  is 
even  more  remarkable.  Nine  men  have  been  appointed 
and  commissioned  to  this  office,  and  of  these  John  Mar- 
shall, appointed  a  hundred  years  ago,  was  the  fifth  in 
order.  He  had  as  many  predecessors  as  he  has  had  suc- 
cessors. 

The  controversies  with  respect  to  the  Constitution  of 
the  United  States  did  not  end  with  the  adoption  of  that 
instrument  as  the  framework  of  our  national  institu- 
tions, nor  yet  with  the  adoption  of  the  first  ten  amend- 
ments. Some  of  its  opponents,  like  Luther  Martin,  be- 
came its  staunchest  supporters,  but  in  the  main  the  division 
of  opinion,  which  showed  itself  in  the  Federal  conven- 
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tion,  aad  later  in  the  conventions  of  the  States,  continued^ 
and,  so  far  from  abating,  increased  in  force  and  viraience. 
On  the  one  side  was  Hamilton,  fearing  that  the  Consti- 
tution was  after  all  but  "  a  frail  and  worthless  fabric,^' 
inadequate  to  its  purposes,  while  upon  the  other  was 
Jefferson,  who  saw  in  it,  unless  restricted  by  narrow  and 
rigorous  construction,  a  form  of  governmeat  so  strong 
that  it  threatened  the  overthrow  of  the  States  and  the 
subversion  of  all  popular  rights. 

The  election  of  Washington  as  President  was  a  circum- 
stance of  the  greatest  good  fortune.  The  universal  re- 
spect for  his  character  gave  a  sanction  to  measures  of 
government  which  otherwise  they  could  not  have  en- 
joyed. But,  long  before  the  close  of  his  second  term, 
parties  had  formed,  and  his  retirement  to  private  life 
was  awaited  as  the  favorable  occasion  for  beginning  a 
strong  reactionary  movement. 

At  this  distance  of  time,  and  in  the  light  of  subse- 
quent history,  it  is  hard  to  discover  anything  in  the 
measures  of  his  administration  to  give  rise  to  the  com- 
plaint that,  "  in  place  of  that  noble  love  of  liberty  and 
republican  goverLment  which  carried  us  triumphantly 
through  the  war,  an  Anglican  monarchical  and  aristo- 
cratical  party  has  sprung  up,  whose  avowed  object  is  to 
draw  over  us  the  substance,  as  they  have  already  done 
the  forms,  of  the  British  government;"  but  distrust  of 
authority  was  then  very  general.  It  was  an  era  of  re- 
bellion. Hardly  had  the  revolt  of  the  American  colo- 
nies come  to  a  successful  termination  than  discontent 
took  aggressive  form  in  France,  and  an  oppressive  sys- 
tem, which  had  endured  for  centuries,  was  overthrown 
almost  in  a  day.  Sympathy  with  France  and  with  the 
aspirations  of  her  people  was  natural.    They  had  helped 
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us  to  independence,  and  we  conld  not  be  indifferent  to 
their  efforts  for  liberty.  In  the  conflicts  between  France 
and  England  that  ensued  it  was  easy  to  overlook  the 
interests  of  the  United  States  and  to  be  governed  by 
prejudice  against  England  and  predilection  for  the  coun- 
try of  Lafayette.  French  agents  and  ministers  labored 
assiduously  to  embroil  this  country  in  their  quarrel,  and 
the  steady  resolution  of  Washington  to  hold  it  aloof 
excited  bitter  crimination  against  him.  The  alien  and 
sedition  laws  passed  during  the  administration  of  Adams 
were  aimed  at  these  French  intrigues;  but  they  were  un- 
wise measures  and  called  from  Hamilton  the  warning, 
"  Let  us  not  establish  tyranny;  energy  is  a  very  different 
thing  from  violence.*'  From  Jefferson  they  elicited  the 
celebrated  Kentucky  resolutions  of  1798,  in  which  he  af- 
firmed that  the  Constitution  was  a  compact  between  the 
States  as  such,  ^^  that  to  this  compact  each  State  acceded 
as  a  State,  and  is  an  integral  party,  its  co-States  forming, 
as  to  itself,  the  other  party;  that  the  government  created 
by  this  compact  was  not  made  the  exclusive  or  final  judge 
of  the  extent  of  the  powers  delegated  to  itself;  since  that 
would  have  made  its  discretion,  and  not  the  Constitution, 
the  measure  of  its  powers;  but  that,  as  in  all  other  cases 
of  compact  among  powers  having  no  common  judge,  each 
party  has  an  equal  right  to  judge  for  itself  as  well  of  in- 
fractions as  of  the  mode  and  measure  of  redress."  Further, 
he  proposed  that  the  States  severally  should  nullify  the 
alien  and  sedition  laws  and  other  laws  of  Congress  speci- 
fied in  the  resolutions,  and  treat  them  as  void  and  of  no 
force. 

With  some  modifications,  the  resolutions,  as  framed  by 
Jefferson,  were  passed  by  the  legislature  of  Kentucky. 
Other  resolutions,  milder  in  form,  but  still  asserting  the 
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doctrine  of  nullification,  were  passed  by  the  legislature 
of  Virginia.  These  resolutions  met  with  no  countenance 
from  the  legislatures  of  the  sister  States,  and,  indeed,  their 
doctrine  of  nullification  was  expressly  disavowed  by  the 
New  England  and  Middle  States;  but,  none  the  less, and 
it  was  significant  of  popular  opinion,  at  the  next  general 
election  their  author  was  elected  to  the  Presidency. 

If  this  doctrine  should  prevail,  the  Constitution  would 
prove  indeed  to  be  ^^  a  frail  and  worthless  fabric ; "  but 
the  course  of  events,  dominated  by  causes  beyond  the 
reach  of  legislative  acts  and  resolves,  was  in  another  and 
a  better  direction. 

The  industrial  and  commercial  conditions  of  the  time 
had  much  to  do  with  the  repugnance  to  a  strong  National 
Gk>vernment.  The  industries  of  the  people  were  few  and 
simple.  Nearly  all  were  engaged  in  agriculture,  but  few 
in  commerce,  and  still  less  in  manufactures.  There  was 
not  the  interdependence  that  comes  from  a  great  diver- 
sity of  pursuits.  Every  man  felt  sufficient  unto  himself, 
and  wanted  nothing  so  much  as  to  be  let  alone,  and  espe- 
cially so  by  the  tax-gatherer.  The  means  of  travel  and 
transportation  were  crude,  and  there  was  but  a  very  lim- 
ited intercourse  between  the  different  sections  of  the 
country.  The  people  of  one  State  did  not  know  those  of 
the  others,  and  not  knowing  did  not  trust  them,  and  so 
looked  with  jealous  eye  upon  the  assertion  of  power  by 
the  National  Government,  as  in  this  they  felt  they  had 
but  little  part,  each  State  being,  so  far  as  national  author- 
ity was  concerned,  at  the  mercy  of  the  others.  It  was  a 
critical  period  and  fraught  with  constant  menace  to  the 
perpetuity  of  the  Union. 

In  an  especial  sense  the  Federal  judiciary  was  the 
object  of  this  local  jealousy.    The  judiciary  article  of  the 
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Constitation  was  vigorously  assailed  in  the  conventions, 
as  it  was  feared  that  the  jurisdiction  conferred  upon  the 
Federal  courts  would  leave  little  for  the  local  tribunals 
to  act  upon.  The  decision  in  Ware  v.  Hylton,  upholding 
the  provision  of  the  treaty  of  peace  in  favor  of  British 
creditors  against  the  sequestration  and  confiscation  acts 
of  the  States,  gave  great  offense  to  the  many  who  were 
adversely  affected  by  it.  The  result  in  Chisholm  v.  Georgia 
was  especially  unpopular.  The  idea  that  a  State  should 
be  (Object  to  suit  by  citizens  of  another  State,  and  in  a 
forum  not  its  own,  was  entirely  inconsistent  with  the 
theory  of  State  sovereignty.  Many  of  the  advocates  of 
the  Constitution,  pending  its  adoption,  John  Marshall 
among  them,  had  disclaimed  the  construction  of  the  Con- 
stitution afterwards  placed  upon  it  by  the  court,  and  it 
was  certainly  unfortunate  that  the  question  had  not  been 
put  by  the  framers  beyond  the  field  of  controversy.  In 
view  of  the  language  employed,  it  is  difficult  to  see  how 
the  court  could  have  decided  otherwise.  An  eleventh 
amendment  was  promptly  adopted,  establishing  the  popu- 
lar view. 

One  of  the  last  acts  of  the  Federal  party  was  the  enact- 
ment of  a  new  judiciary  law.  It  relieved  the  judges  of 
the  Supreme  Court  from  Circuit  Court  duty,  increased  the 
number  of  circuits,  and  added  twenty-three  to  the  judicial 
officers  of  the  United  States.  The  appointments  made 
by  Adams  to  these  new  places  angered  the  Sepublicans 
greatly,  and,  as  Marshall  was  at  the  time  his  chief  cabinet 
officer,  he  necessarily  shared  in  the  enmity  incurred. 

The  election  in  1800  had  resulted  in  a  pronounced 
victory  for  the  Republicans.  They  had  now  the  Presi- 
dency and  a  majority  in  the  House  and  Senate;  none  the 
less  they  felt  cheated  of  the  fruits  of  victory.   The  judges 
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were  all  Federalists  and  woald  hold  for  life,  and  unless 
some  plan  could  be  found  to  get  rid  of  them,  what  was 
done  for  the  cause  of  Eepublicanism  in  the  legislative 
councils  would  be  rendered  as  naught  in  the  courts  of 
justice.  War,  therefore,  bitter,  uncompromising  war,  was 
to  be  waged  against  the  courts.  Eepeal  of  the  new  judi- 
ciary act  was  one  part  of  the  programme,  and  the  process 
of  impeachment  suggested  a  means  of  reaching  those  not 
affected  by  the  repeal. 

Such  was  the  prospect  when  John  Marshall  entered 
upon  the  duties  of  Chief  Justice  of  the  Supreme  Court  of 
the  United  States. 

When  Adams  reorganized  his  cabinet,  in  1800,  he  ten- 
dered the  position  of  Secretary  of  War  to  Marshall, 
who,  however,  declined  it;  but,  Pickering  being  removed 
almost  immediately  afterward  from  the  State  Depart- 
ment, the  portfolio  of  Secretary  of  State  was  offered  to 
and  accepted  by  Marshall.  He  discharged  the  duties 
of  this  office,  very  difficult,  at  the  time,  because  of  the 
jealousies  existing  between  Great  Britain  and  France, 
until  the  close  of  Mr.  Adams'  term.  On  the  31st  of  Jan- 
uary be  was  appointed  to  the  position  of  Chief  Justice, 
and  held  the  two  offices  from  that  time  until  March  4th. 

The  political  career  of  Marshall  had  thus  been  one  of 
great  variety  and  activity.  He  had  served  in  the  State 
legislature,  in  the  executive  council  of  the  State,  in  the 
State  convention,  in  Congress,  as  a  foreign  minister,  and 
in  the  cabinet.  And,  when  not  in  office,  he  had  given 
public  expression  to  his  views  whenever  the  occasion  de- 
manded. Political  differences  at  the  time  were  very 
marked,  and  Marshall  was  a  man  of  positive  coovictions 
and  earnest  in  their  expression.  Such,  however,  was  the 
charm  of  his  personal  manners,  and  the  respect  imposed 
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by  his  absolate  integrity,  that  he  always  enjoyed  the 
esteem  and  friendship  of  his  most  pronounced  political 
opponents.  Partick  Henry,  George  Mason  and  many 
others  were  outspoken  in  their  cordial  regard  for  him. 

There  was,  however,  one  exception,  and  that  was 
Thomas  Jefferson.  From  the  first,  Jefferson  was  disposed 
to  disparage  Marshall  by  every  means  in  his  power.  "  His 
lax,  loanging  manners,"  he  wrote  to  Madison,  in  1796, 
"  have  made  him  popular  with  the  bulk  of  the  people  of 
Kichmond,  and  a  profound  hypocrisy  with  many  thinking 
men  of  the  country." 

Henry,  speaking  of  Marshall's  conduct  in  the  French 
embassy, said:  "Tell  Marshall  I  love  him  because  he  felt 
and  acted  as  a  Eepublican,  as  an  American." 

Jefferson  in  this  same  conduct  could  discern  no  patri- 
otism, but  only  a  shrewd  and  unscrupulous  partisanship. 

The  candor  which  Henry  experienced  on  all  occasions 
seems  to  have  made  no  impression  on  Jefferson.  Even 
after  he  had  retired  from  the  Presidency,  he  wrote :  "  The 
judge's  inveteracy  is  profound,  and  his  mind  of  that 
gloomy  malignity  which  will  never  let  him  forego  the 
opportunity  of  satiating  it  on  a  victim."  To  Madison  he 
wrote  of  "  the  rancorous  hatred  which  Marshall  bears  to 
the  government  of  his  country,"  and  of  "the  cunning 
and  sophistry  within  which  he  is  able  to  enshroud  him- 
self." 

A  strange  sound  these  words  have  for  us.  Inveteracy 
and  malignity  are  the  last  words  to  be  applied  to  Mar- 
shall's disposition,  as  are  cunning  and  sophistry  to  the 
habits  of  his  mind. 

While  Marshall  strongly  distrusted  Jefferson,  I  can 
find  no  evidence  of  a  corresponding  bitter  personal  feel- 
ing against  him. 
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Jefferson  and  Marshall  recognized  each  other  as  rivals 
not  indeed  for  position,  but  in  what  was,  perhaps,  of  far 
'greater  consequence  to  them  both:  in  the  inlEluence  each 
was  to  exert  in  shaping  the  institutions  of  the  country. 
.  The  Supreme  Court  met,  for  the  first  time,  at  Wash- 
ington, on  the  first  Monday  in  February,  1801.  The  re- 
ports do  not  show  any  cases  argued  or  decisions  rendered, 
at  that  term,  and  apparently  the  first  act  of  Marshall  in 
his  ofiice  of  Chief  Justice  was  performed  on  the  4th  day 
of  March,  1801,  when  he  administered  the  oath  to  Jeffer- 
son as  President  of  the  United  States. 

As  they  stood  there  face  to  face,  these  protagonists  of 
American  politics,  each  the  strong  and  master  mind  of 
his  school,  they  recognized  the  occasion  as  the  beginning 
of  a  struggle  in  which  there  could  be  no  compromise. 
On  which  side  was  the  victory  to  be  ? 

The  issue  between  them  was  clearly  drawn.  On  the 
one  side  the  contention  was  that  this  government  was  a 
mere  league  or  compact  between  sovereign  States,  on 
the  other  that  it  was  a  Nation  of  limited  but  of  sovereign 
powers,  framed  by  the  people  and  competent  to  main- 
tain, by  force,  if  need  be,  its  own  integrity. 

There  lay  before  Marshall  thirty-five  years'  tenure  of 
the  office  of  Chief  Justice,  with  associates  who,  for  nearly 
all  of  that  time,  entertained  opinions  in  harmony  with 
his  own.  The  Federal  party,  to  which  he  belonged,  was, 
however,  as  an  organization,  absolutely  discredited.  It 
was  never  again,  under  that  name,  to  wage  a  successful 
fight;  it  was  never  again,  under  that  name,  to  elect  a 
President. 

Before  Mr.  Jefferson  were  eight  years  in  the  Presiden- 
tial office,  to  be  followed  by  eight  years  each  of  Madison 
and  Monroe,  who  were  in  an  especial  sense  his  disciples 
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and  followers;  and  then,  John  Quincy  Adams,  four 
years,  elected  as  a  Bepoblican,  although  at  this  time, 
when  Marshall  and  Jefferson  were  confronting  each 
other,  he  was  recognized  as  a  Federalist;  then,  eight 
years  of  Jackson  and  four  of  Van  Buren.  Altogether 
forty  years  of  Democratic  or,  rather,  as  it  was  then 
called,  Sepublican  administration.  Under  these  circum- 
stances which  would  prevail  ? 

There  is  no  doubt  that,  if  the  powers  of  the  Presidency 
from  the  beginning  and  throughout  these  forty  years 
had  been  persistently  and  consistently  exerted  to  coun- 
teract the  views  of  the  Constitution  held  by  Marshall, 
and  applied  by  him  in  the  decision  of  cases  coming  be- 
fore him,  the  struggle  would  have  been  an  unequal  one. 
The  Supreme  Court,  without  power  or  patronage,  with 
no  means  of  influence  save  the  persuasive  force  of  its 
opinions,  would  have  been  overborne  in  the  contest. 
But  the  stars  in  their  courses  fought  with  Marshall 
There  was  much  truth  in  the  statement  of  Jefferson's  first 
inaugural:  '^We  are  all  Eepublicans;  we  are  all  Feder- 
alists." The  views  men  entertain  of  power  are  largely 
influenced  by  the  consideration  of  who  wields  it.  The 
authority,  dangerous  when  intrusted  to  others,  becomes 
salutary  when  exercised  by  ourselves.  The  powers  of 
the  Federal  government  and  of  the  Presidential  office 
were  exerted  to  the  extreme  by  Jefferson  and  his  party. 
The  seizure  of  the  Batture  in  New  Orleans,  the  act  of 
non-importation,  the  embargo,  and,  above  all,  the  acquisi- 
tion of  Louisiana,  were  radical  measures  and  all  opposed 
to  the  theories  of  Jefferson.  In  1887  Cleveland  had  oc- 
casion to  remark:  "  It  is  a  condition  which  confronts  us, 
not  a  theory."  It  is  always  so  in  the  practical  conduct 
of  government.    In  the  Louisiana  matter  Jefferson  had 
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a  condition  to  deal  with,  and  to  it  he  sacrificed  his  con- 
stitutional theories.  The  acquisition  of  new  territory- 
was  not  mentioned  in  the  Constitution,  and  if  the  Na- 
tional Government  possessed  only  such  powers  as  were 
expressly  granted,  the  purchase  was  clearly  illegal.  He 
wrote  to  Breckenridge: 

*'The  Executive  in  seizing  the  fugitive  occurrence 
which  so  much  advances  the  good  of  his  country  has  done 
an  act. beyond  the  Constitution.  The  legislature  in  cast- 
ing behind  them  metaphysical  subtleties,  and  risking 
themselves,  like  faithful  servants,  must  ratify  and  pay 
for  it,  and  throw  themselves  on  their  country  for  doing 
for  them  unauthorized  what  we  know  they  would  have 
done  for  themselves,  had  they  been  in  a  position  to  doit." 

He  proposed  then  an  amendment  ratifying  the  unau- 
thorized act,  which  would  serve  to  ^'  confirm  and  not 
weaken  the  Constitution,  by  more  strongly  marking  out 
its  lines."  He  discovered,  however,  that  an  amendment 
would  not  pass  the  Senate,  and  so  wrote,  six  days  later, 
that  nothing  must  be  said  on  the  subject  of  the  amend- 
ment, and  that  it  was  prudent  '^  to  do  8ub  silentio  what 
shall  be  found  necessary."  This  mode  of  dealing  mani- 
festly far  outruns  the  utmost  latitude  of  construction, 
ignoring  all  limitations  whatever,  and  justifies  the  gov- 
ernment in  doing  whatever  it  assumes  the  majority  of  the 
people  desire. 

No  question  with  respect  to  the  acquisition  of  Louisi- 
ana ever  came  before  the  Supreme  Court,  but,  many 
years  after,  the  validity  and  effect  of  the  treaty  by  which 
Florida  was  acquired  were  considered  in  Insurance  Com- 
/  pany  v.  Canter,  and  Marshall  held  that  "  the  Constitu- 
tion confers  absolutely  on  the  government  of  the  Union 
the  powers  of  making  war  and  of  making  treaties;  con- 
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sequentiy,  that  government  possesses  the  power  of  ac- 
qairing  territory,  either  by  conquest  or  by  treaty."  But 
while  the  acts  of  the  government  were  thus  in  conflict 
with  the  theories  of  those  who  administered  it,  the 
theories  were  not  abandoned  altogether,  and  the  conflict 
continued. 

One  of  the  first  acts  of  the  Eepublicans,  on  coming 
into  power,  was  the  repeal  of  the  new  judiciary  act  and 
a  re-enactment,  or  revival,  of  the  old.  The  process  of 
impeachment  was  also  resorted  to.  The  first  case  was 
against  Pickering,  a  district  judge  of  New  Hampshire, 
who  had  from  mental  infirmity  become  unfitted  for  the 
duties  of  his  ofBce.  The  crimes  and  misdemeanors 
charged  against  him  were  clearly  due  to  insanity ;  none 
the  less,  he  was  convicted. 

A  proceeding  was  then  brought  against  Chase,  bnt 
here  the  managers  met  with  a  vigorous  resistance  and  an 
overwhelming  defeat.  An  amendment  to  the  Constitu- 
tion was  then  proposed,  authorizing  the  removal  of  a 
judge  by  the  President  on  the  address  of  both  Houses; 
but  nothing  came  of  it,  and  this  was  the  end  of  the  di- 
rect attack  upon  the  independence  of  the  judiciary. 

But  the  power  of  appointment  remained  with  the  exec- 
utive, and  through  its  use  the  judiciary  might  surely, 
albeit  slowly,  be  brought  into  harmony  with  the  other 
branches  of  government. 

When  Marshall  came  to  the  Bench,  his  associates  were 
Cushing,  Paterson,  Chase,  Washington  and  Moore.  He 
survived  them  all,  and  also  William  Johnson,  Brockholst 
Livingston,  Thomas  Todd  and  Eobert  Trimble,  who  came 
to  the  Bench  after  him.  Altogether  he  had  fifteen  asso- 
ciates, representing  appointments  by  every  President 
from  Washington  to  Jackson.    The  Bench  was  increased 
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to  seven,  in  1807.  The  appointment  to  the  additional 
place  was  made  by  Jefferson,  who  had  also  appointed 
Johnson  and  Livingston  as  saccessors  to  Moore  and  Pat- 
erson.  Daring  Madison's  first  term,  Chase  and  Gushing 
died,  and  Duval  and  Story  were  appointed  to  succeed 
them.  A  majority  of  the  court  were  thenceforth  ap- 
pointees of  Jefferson,  or  his  followers  in  office  and  doc- 
trine. There  remained  of  the  original  associates  of 
Marshall  only  Bushrod  Washington,  who  died  in  1829. 
When  Gushing  died  it  was  hailed  as  a  godsend  because 
of  the  opportunity  it  gave  to  def ederalize  the  court.  But, 
none  the  less,  Marshall  retained  his  ascendency  almost 
to  the  last,  And  the  very  man  appointed  to  succeed 
Gushing  proved  to  be  the  ablest  and  most  loyal  coadjutor 
of  Marshall  on  the  bench.    This  was  Joseph  Story. 

During  Marshall's  time,  eleven  hundred  and  six  opin- 
ions were  filed  by  the  court,  of  which  five  hundred  and 
nineteen  were  by  him.  He  also  filed  eight  dissenting 
opinions.  The  range  of  subjects  covered  is  a  very  wide 
one,  for  the  jurisdiction  of  the  Federal  courts  over  con- 
troversies between  citizens  of  different  States  brought 
before  them  the  entire  realm  of  Anglo-Saxon  jurispru- 
dence. But  it  is  in  the  field  of  constitutional  law  that 
Marshall  stands  pre-eminent.  While  he  was  on  the  bench 
the  court  rendered  sixty-one  constitutional  decisions.  In 
thirty-five  of  the  cases  the  opinion  of  the  court  was  by 
Marshall.  In  only  one  case,  that  of  Ogden  v.  Saunders, 
was  he  in  the  minority. 

One  of  the  first  cases  was  Marbury  v.  Madison,  which 
has  a  twofold  interest.  It  was  the  first  clash  between 
Jefferson  and  Marshall. 

It  is  obvious  that  the  opinions  in  the  Bank  and  Gohens 
cases  completely  overthrew  the  Virginia  and  Kentucky 
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resolutions,  and  firmly  established  the  national  oharacter 
of  our  government.  At  this  day  the  principles  declared 
are  accepted  as  fundamental,  but  at  the  time  they  were 
reprehended  as  revolutionary.  The  court  was  likened  to 
a  '^  subtle  corps  of  sappers  and  miners,  constantly  work- 
ing underground  to  undermine  the  foundations  of  our 
confederated  fabric."  To  appreciate  the  value  of  Mar- 
shall's work  we  must  bear  in  mind  the  conditions  under 
which  he  wrought.  The  field  of  constitutional  law  was 
a  new  one. 

In  many  of  the  cases  not  a  single  precedent  is  cited. 
Marshall  was  absolutely  a  pioneer,  blazing  out  the  way, 
with  nothing  but  his  reason  to  guide  him.  Something 
more  than  a  lawyer  was  required.  It  was  essential  that 
the  position  of  Chief  Justice  should  be  occupied  by  a 
statesman  of  large  experience  in  practical  affairs  and  pos- 
sessed of  great  breadth  of  view.  Beyond  a  doubt,  it  was 
of  value  to  the  l^ation  that  Marshall  had  been  a  soldier 
in  the  war  of  the  Revolution.  His  observation  and  ex- 
perience of  the  insufficiency  of  the  Articles  of  Confedera- 
tion, the  selfishness  of  the  States,  the  force  of  local  preju- 
dice, had  made  a  marked  impression  upon  his  mind. 
Even  the  great  exigencies  of  the  Revolution  were  scarcely 
sufficient  to  hold  the  States  to  the  most  meager  perform- 
ance of  the  duties  which  they  owed  each  other,  and  it 
was  manifest  that,  unless  constrained  by  stronger  bonds 
in  times  of  peace,  each  would  pursue  its  own  immediate 
interests  without  regard  to  the  requirements  of  the  gen- 
eral welfare,  and  even  without  regard  to  what  its  own 
ultimate  good  demanded. 

It  was  assumed  always  by  the  advocates  of  State  sov- 
ereignty that  theirs  was  the  cause  of  individual  rights 
and  individual  liberty,  and  that  these  priceless  boons 
Vol*  n-81 
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were  threatened  by  the  establishment  of  a  strong  Ka- 
tional  Government.  To  them  the  States  were  the  espe- 
cial guardians  of  civil  liberty  and  the  representative 
institutions  of  popular  government  And  yet,  as  Mar- 
shall saw,  their  especial  dogma  was  founded  in  distrust 
of  the  people,  that  is,  of  all  the  people  except  those  of 
their  own  particular  locality.  Experience  had  not  shown 
to  them,  as  it  has  to  us,  that  free  institutions  may  be 
strengthened  by  their  extension,  and  that  the  final  secu- 
rity of  individual  rights  is  to  be  found  in  the  sense  of  jus- 
tice of  the  many  rather  than  of  the  few,  and  is  better 
guaranteed  by  the  Constitution  of  the  United  States  than 
by  that  of  an  individual  State. 

Gibbons  v.  Ogden,  decided  in  1824,  was  the  first  of  a 
long  line  of  decisions,  continued  to  our  own  day,  of  the 
greatest  practical  consequence,  and  undoubtedly  carried 
the  power  of  the  General  Government  to  an  extent  not 
apprehended  by  many  of  the  f ramers.  This  was,  how- 
ever, not  because  of  any  perversion  of  the  principles 
declared  in  the  Constitution,  but  because  of  their  applica- 
tion to  conditions  not  dreamed  of  when  the  Constitution 
was  framed.  As  a  reward  for  the  invention  of  the 
steamboat,  the  State  of  Kew  York  had  given  to  Fulton 
and  his  associates  a  monopoly  of  the  navigation  of  the 
Hudson  river,  and  this  monopoly  had  been  sustained  by 
the  highest  courts  of  the  State,  Chancellor  Kent  concur- 
ring in  the  decision.  It  was  assailed  as  a  violation  of  the 
authority  of  Congress  to  regulate  commerce  among  the . 
several  States,  and  by  the  Supreme  Court  of  the  United 
States  was  held  to  be  illegal.  The  power  of  Congress 
under  the  Constitution,  Marshall  held,  was  comprehensive 
and  complete,  and  extended  not  only  to  traffic  between 
the  States,  but  to  all  the  means  and  instrumentalities  by 
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which  that  traffic  was  carried  on.  The  result  of  it  was 
that  not  only  the  steamboats  upon  the  rivers,  but  the 
railroads  spanning  the  continent,  the  telegraph,  the  tele- 
phone —  all  the  improved  modes  of  transportation  and 
communication  devised  by  the  inventive  ingenuity  of  the 
century  —  were  established  as  national  in  their  character 
and  subject  to  the  control  of  the  General  Government. 
The  steam-engine,  in  its  application  to  manufactures  and 
to  transportation,  more  than  any  other  agency,  has  con- 
tributed to  the  consolidation  of  the  government  and  to 
making  this  union  of  States  essentially  a  Nation ;  and  it 
was  well  for  the  country  that,  until  it  had  come  into 
play  as  one  of  the  forces  of  social  and  industrial  life, 
there  was  a  man  like  Marshall  upon  the  Bench,  who  had 
prescience  of  its  future  needs,  and  who,  not  wanting  faith 
in  the  people, —  possessing  that  in  as  large  degree  as 
any  of  his  opponents, —  saw  that  the  greater  the  number 
of  the  people,  the  greater  the  warrant  for  confidence  re- 
posed in  them. 

In  1829  Marshall  was  again  called  upon  to  serve  his 
State,  having  been  elected  a  member  of  the  convention 
to  frame  a  new  Constitution,  and  his  service  here  closed 
his  distinctly  political  career.  His  influence  in  the  con- 
vention was  marked,  and  was  exerted  to  secure  a  com- 
promise of  the  radically  conflicting  views  which  at  first 
prevailed. 

During  Jackson's  administration  there  occurred  an- 
other instance  of  the  tendency  of  the  party  in  power  to 
apply  Marshall's  principles  in  practice,  however  much 
rejecting  them  in  theory.  In  the  case  of  the  missionary, 
Worcester,  in  which  the  status  of  the  Cherokee  nation 
was  involved,  the  Governor  of  Georgia  refused  to  obey 
the  mandate  of  the  court,  and  the  President,  who  was 
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opposed  to  the  views  of  the  court,  is  reported  to  have 
saicff  ^^  John  Marshall  has  made  the  decision,  now  let  him 
ezecnte  it."  It  was  not  to  be  long  ere  the  President's 
authority  was  challenged,  and  then  he  became  the  ener- 
getic supporter  of  John  Marshall's  views.  When  he  met 
the  nullification  ordinance  of  South  Carolina  with  an  un- 
mistakable determination  to  enforce  the  laws  of  Congress 
in  every  State  of  the  Union,  he  was  simply  giving  effect 
to  the  views  of  government  which  Marshall  had  long 
and  consistently  declared.  Justice  Story  attended  a  din- 
ner given  by  the  President  at  the  time  of  the  debate  on 
the  Force  bill,  and  thought  it  worthy  of  remark  that 
the  President  should  specially  invite  him  to  drink  a 
glass  of  wine  with  him.  "  But  what  is  more  remarkable," 
he  says,  "since  his  last  proclamation  and  message  the 
Chief  Justice  and  myself  have  become  his  warmest  sup- 
porters, and  shall  continue  so  just  as  long  as  he  main- 
tains the  principles  contained  in  them." 

But  the  career  of  the  Chief  Justice  was  drawing  to  a 
close.  He  passed  peacefully  away,  on  the  6th  day  of 
July,  1835,  retaining  full  possession  of  his  intellectual 
faculties  to  the  last  and  meeting  the  end  with  perfect 
composure. 

In  a  manner  his  death  was  timely.  The  recent  ap- 
pointments to  the  Bench  wrought  a  change  in  the  views 
of  the  court,  which,  however,  did  not  find  expression 
until  after  his  death,  and  he  was  spared  the  pain  of  find- 
ing himself  in  a  minority  in  that  august  tribunal  whose 
counsels  he  had  guided  so  long,  so  wisely,  and  so  well. 

His  work  was  done,  and  it  was  well  done,  and,  what- 
ever attempts  might  be  made  against  it,  would  stand 
for  all  time.  The  exigencies  of  slavery  were  to  bring 
his  views  for  final  determination  to  the  arbitrament  of 
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civil  war.  That  the  prevailing  forces  should  be  on  the 
side  of  union  and  freedom  was  due  in  large  measure  to 
bis  teaching;  and  to-day,  as  citizens  of  a  country  possess- 
ii^g  A  government  adequate  to  the  preservation  of  its  in- 
tegrity at  home  and  its  honor  abroad,  and  to  the  security 
of  its  citizens  in  all  their  rights,  we  may  forget  the  dif- 
ferences which  separated  the  founders  of  our  institutions, 
and  recognize  the  good  done  by  them  all,  and  especially 
by  that  group  of  statesmen  which  Virginia  contributed 
to  the  country:  Patrick  Henry,  whose  eloquence  incited 
to  revolt;  Thomas  Jefferson,  whose  masterly  pen  placed 
before  the  world  in  such  impressive  phrase  the  Declara- 
tion of  Independence;  Washington,  whose  unfaltering 
courage  sustained  the  struggle  to  make  that  Declaration 
a  fact;  Madison,  whose  wisdom  and  moderation  framed 
a  Constitution  which  could  reconcile  the  diverse  opinions 
of  the  convention ;  and  last,  but  not  least,  John  Marshall, 
whose  work  as  Chief  Justice  perfected  and  preserved  for 
future  generations  the  accomplishments  and  achieve- 
ments of  his  compatriots. 


A  celebration  was  held  in  Sioux  City,  Iowa,  by  the 
Bar  Association  of  that  city,  at  a  banquet  held  at  the 
Mondamin  Hotel.  The  minute  entered  on  the  records  of 
the  Association,  quoted  below,  gives  the  details  of  the 
exercises: 

'^  The  second  annual  banquet  of  the  Bar  Association  of 
Sioux  City  was  held  at  the  Mondamin  Hotel  in  Sioux  City, 
Iowa,  February  4, 1901,  in  commemoration  of  John  Mar- 
shall Day.  After  the  banquet,  a  programme  of  toasts  and 
responses  was  opened  by  the  President,  Mr.  Craig  L. 
Wright,  who  acted  as  toast-master.    The  toast^  ^  John 
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Marshall,  his  Early  life  and  Military  Service,'  was  re- 
sponded to  by  Hon.  George  W.  Wakefield.  Mr.  Leonard 
B.  Bobinson  spoke  on  '  John  Marshall,  the  Lawyer  and 
Statesman,'  and  Mr.  D.  C.  Shall  on  *  John  Marshall,  the 
Jurist.'  Mr.  Edwin  J.  Stason  discussed  ^  John  Marshall, 
the  Man  and  Author,'  and  the  exercises  concluded  with 
the  singing  of  ^  America '  by  the  entire  assemblage." 

A  celebration  was  also  held  at  the  Upper  Iowa  Uni- 
versity, Fayette,  Iowa,  and  an  address  delivered  by 
Maurice  Baymond  Garter,  of  Bailey,  before  the  faculty, 
students  and  citizens. 


Digitized  by 


Google 


STATE  OP  MISSOURI 

Appropriate  proceedings  to  celebrate  Marshall  Day 
were  had  in  the  United  States  Circuit  Court  at  St.  Louis, 
in  the  State  Circuit  Court,  and  at  the  St  Louis  Law 
School,  concluding  with  a  banquet  at  the  Southern  Hotel 
in  the  evening.  The  exercises  were  had  under  the 
auspices  of  the  Bar  Association  of  St.  Louis,  which  ap- 
pointed the  following  committee  to  arrange  for  the  cele- 
bration: Amos  M.  Thayer,  Elmer  B.  Adams,  D.  D.  Fisher, 
Horatio  D.  Wood  and  Jacob  Klein.' 

Proceedings  in  United  States  Circuit  Court. 

Pursuant  to  the  recommendations  of  the  committee  of 
the  Bar  Association  of  St.  Louis,  at  the  opening  hour  of 
the  United  States  Circuit  Court  for  the  Eastern  Division 
of  the  Eastern  District  of  Missouri,  sitting  in  St.  Louis, 
February  4, 1901,  there  were  present  Henry  C.  Caldwell, 
Walter  H.  Sanborn  and  Amos  M.  Thayer,  Circuit  Judges 
of  the  Eighth  Circuit  (Judge  Caldwell  presiding),  and 
Elmer  B.  Adams,  United  States  District  Judge.  Henry 
S.  Priest,  former  United  States  District  Judge  for  the 

1  The  prooeedings  were  afterwards  published  by  the  Bar  Associa- 
tion of  8t  Louis,  embellished  with  an  engraving  of  the  Inman  por- 
trait of  MarshaU,  under  the  following  title:  *"John  Marshall  Day' 
prooeedings  of  the  Bench  and  Bar  of  St  Louis.  Celebrating  the  Cen- 
tennial Anniversary  of  the  Accession  to  the  Supreme  Court  of  the 
United  States  of  Chief  Justice  John  Marshall  February  4^  1801- 
190t    Publishedby  the  Bar  Association  of  St  Louis." 
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Eastern  District  of  Missouri,  having  been  designated  to 
move  an  adjournment  of  the  court  in  conformity  with 
the  recommendations  of  the  committee,  presented  such 
motion  and  addressed  the  court  in  the  following  lan- 
guage: 

Address  of  Henry  S.  Priest. 

One  hundred  years  ago  to-day  John  Marshall  of  Vir- 
ginia became  Chief  Justice  of  the  Supreme  Court  of  the 
United  States.  Considering  the  condition  of  the  nation 
then,  reviewing  the  events  since,  and,  in  the  light  of  these, 
contemplating  the  possibilities  of  the  future,  and  remem- 
bering what  a  potent  influence  he  wielded  in  shaping  its 
course,  we  should  be  constrained  by  feelings  of  unfeigned 
gratitude  to  venerate  his  memory  and  do  honor  to  his 
name. 

He  will  ever  live  in  the  hearts  and  affections  of  this 
great  nation,  an  example  of  the  most  accomplished  jurist 
and  devoted  patriot.  He  had  served  in  many  fields  with 
distinction  and  with  advantage  to  the  public  welfare  be- 
fore being  called  to  preside  as  the  chief  magistrate  of  the 
Supreme  Court,  but  it  was  in  this  office  that  his  great 
genius  found  those  profound  questions  of  political  and  ju- 
ridical philosophy  that  were  worthy  to  engage  its  fullest 
capacity.  Nature  had  given  him  an  extraordinary  mind, 
and  by  energetic  study,  research  and  contemplation  he 
vastly  improved  upon  the  gifts  of  nature.  His  intellect 
was  massive,  clear  and  penetrative.  It  was  disciplined 
to  honest  thought  and  courageous  expression.  He  sought 
truth  by  all  the  methods  of  true  philosophy,  and  wor- 
shiped as  an  idolater  at  the  shrine  of  his  country  and 
his  countrymen.  Patriotism,  with  him,  was  not  a  mere 
rapturous  sentiment,  but  a  moral  principle  ever  delight- 


Digitized  by 


Google 


489  Missouri— Address  of  Henry  S.  Priest. 

ing  him  to  do  and  advocate  that  which  reason  instructed 
him  was  the  best  for  the  happiness  and  prosperity  of  his 
country. 

Marshall  perceived  in  the  Constitution  an  animated 
thing  conceived  to  respond  and  capable  of  responding  to 
the  high  purposes  and  ambitions  of  the  people  of  the  na- 
tion, and  he  niade  the  Supreme  Court  its  living  voice, 
fle  discerned  thejr  theoretical  excellence  of  the  govern- 
ment, the  attainabhd  prosperity  and  power  of  the  States 
united,  the  magnificence  of  the  national  life  which  would 
spring  from  the  Union,  and  the  unbounded  physical  re- 
sources which  stood  ready  to  nourish  its  strength.''  In 
the  spirit  of  these  views  he  went  forward  expounding  the 
Constitution,  never  transcending  its  letter  or  offending 
its  spirit.  Jefferson  did  not  discover  in  it  the  power  to 
-acquire  new  territory  by  purchase,  and  determined  to 
usurp  it.  Marshall  demonstrated  its  existence  and  ac- 
quitted Jefferson's  conduct  of  offense.  He  dared  not 
usurp  power  —  he  did  not  shrink  from  duty. 

in  the  grandeur  of  our  united  country,  in  the  suprem- 
acy of  law,  in  the  harmony  of  governments  which  con- 
stitute the  nation,  and  in  a  well  regulated  liberty,  we 
discern  the  vindication  of  his  courage  and  his  penetrat- 
ing genius. 

For  thirty-four  years,  with  hostile  executive  and  leg- 
islative departments,  save  an  intermission  of  one  admin- 
istration, his  masterful  genius  controlled  and  influenced 
the  course  of  the  judiciary.  At  the  time  he  ascended  the 
bench  the  court  was  without  that  prestige  which  its 
place  in  the  trinity  of  governmental  powers  entitled  it  to 
enjoy.  Its  decisions  had  been  few  and  not  widely  dis- 
seminated. Jay  had  just  previously  been  offered  the 
place  for  the  second  time*    In  declining  the  tender  of  ap- 
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pointmenty  he  said :  ^^  I  left  the  bench  perfectly  conyinced 
that  under  a  system  so  defective  it  could  not  attain  the 
energy,  weight  and  dignity  which  were  essential  to  ita 
affording  due  support  to  the  National  GU>vemment" 

It  is  said  in  Grecian  mythology  that  all  who  consulted 
the  oracle  of  Trophonius  came  away  melancholy  and  de- 
pressed. Mr.  Sandolph  spoke  of  the  court  as  'Hhe  cave 
of  Trophonius."  Mr.  Jefferson,  long  after  his  career  as 
President,  reflecting  the  sentiment  of  hostility  towards 
the  court  which  he  always  entertained,  said :  "  The  judi- 
ciary of  the  United  States  is  a  subtle  corps  of  sappers  and 
miners  constantly  working  underground  to  undermine  the 
foundations  of  our  confederate  fabric." 

Two  years  after  Chief  Justice  Marshall's  death  an  em- 
inent lawyer,  reviewing  his  life  and  services,  said  of  the 
court:  ^^How  transcendent  in  power  and  dignity  is  this 
tribunal!  It  is  the  concentrated  force  of  the  whole  Be- 
public.  There  is  nothing  on  earth  like  it.  Its  arms  em- 
brace the  extremities  of  this  vast  empire;  its  voice  is 
heard  and  obeyed  in  its  remotest  parts.  Proud,  power- 
ful and  sovereign  States  submit  to  its  decrees,  and  the  as- 
sembled representatives  of  sixteen  millions  of  freemen 
may  stand  rebuked  before  it." 

The  years  which  have  since  passed  have  but  confirmed 
of  the  court  what  was  then  said,  and  we  cannot  refrain 
from  expressing  the  thought  that  this  eloquent  and  truth- 
ful characterization  is  chiefly  attributable  to  the  services, 
talent,  character  and  influence  of  Chief  Justice  Marshall. 
As  a  tribute  to  his  memory,  the  most  illustrious  of  all  the 
great  Chief  Justices  of  the  Supreme  Court  of  the  United 
States,  I  submit  to  your  Honors  a  motion  to  adjourn  for 
this  day  the  several  courts  over  which  you  preside. 
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Besponae  of  Judge  Amos  M.  Thayer,  on  behalf  of  the 
Ck>tirt. 

The  members  of  this  court  share  fully  in  those  feelings 
of  admiration  and  reverence  for  Chief  Justice  Marshall 
which  have  prompted  the  members  of  the  legal  profession 
throughout  the  United  States  to  observe  the  one  hun- 
dredth anniversary  of  his  accession  to  the  Supreme  Bench 
with  appropriate  ceremonies. 

The  great  Chief  Justice  has  been  dead  for  more  than 
sixty-five  years.  The  passions  and  prejudices  evoked  by  . 
heated  political  controversies  which  affected  th§  judg- 
ment of  some  men  daring  a  portion  of  his  active  career^ 
and  possibly  led  to  some  false  estimates  of  the  man  and 
his  achievements,  have  now  subsided.  The  great  judicial 
and  political  structure,  of  which  Chief  Justice  Marshall 
was  one  of  the  principal  architects,  is  now  in  a  state  of 
completion.  The  Constitution  of  our  country,  as  he  under- 
stood and  construed  it,  has  been  on  trial  for  more  than  a 
century  and  has  withstood  the  test  of  time,  proving  itself 
to  be  a^hield  against  wrong  and  oppression,  and,  as  he 
labored  to  make  it,  a  source  of  national  power  fully  ad- 
equate to  meet  all  emergencies.  The  years  that  have 
elapsed  since  Marshall's  death  have  given  increased  weight 
to  all  of  his  judicial  utterances,  and  owing  to  our  recent  ac- 
quisition of  new  territory  in  a  remote  quarter  of  the  globe, 
peopled  by  strange  races,  the  lawyers  and  statesmen  of 
onr  day  are  studying  his  decisions  on  constitutional  ques- 
tions with  renewed  interest,  to  discover,  if  they  may,  some 
casual  thought  or  expression,  hitherto  unnoticed,  to  aid 
in  the  solution  of  some  of  the  vexed  problems  which  now 
confront  us. 

Looking  backward  from  our  present  vantage  ground  to 
the  conditions  that  existed  one  hundred  years  ago,  all 
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anprejndiced  minds  must  concede  that  the  appointment 
of  Chief  Justice  Marshall  to  the  Supreme  Bench  was  one 
of  those  historic  events  whose  influence  on  the  national 
welfare  was  potent  for  good  daring  the  oentary  that  has 
just  ended,  and  will  remain  potent  so  long  as  oar  present 
form  of  government  is  maintained.  His  appointment  to 
office  may  have  changed  in  a  measure  the  scope  and 
character  of  the  organic  act  from  which  the  United  States 
as  a  nation  derives  its  existence.  So  great  were  the 
prejudices  that  had  been  excited  against  the  Federal  Con- 
stitution, so  little  had  been  done  prior  to  Marshall's  ac- 
cession to  the  Supreme  Bench  to  develop  its  latent  possi- 
bilities and  to  demonstrate  its  wholesome  effect  on  the 
public  welfare,  and  so  loth  were  some  of  the  States  to 
relinquish  any  of  their  sovereign  powers,  that  it  is  at  least 
possible  that  if  many  another  man  of  national  prominence 
had  been  appointed  in  his  place  and  stead,  the  Constitu- 
tion might  have  been  rendered  valueless  as  a  source  of 
national  power,  or  even  wrecked  on  the  shoals  of  igno- 
rance, prejudice  and  disunion  during  the  second  decade 
of  its  existence.  We  should  be  profoundly  grateful  to 
President  Adams  that  with  a  rare  foresight,  at  a  critical 
period  of  our  history  when  the  Constitution  was  in  peril, 
he  selected  for  the  office  of  Chief  Justice  a  lawyer  and  a 
statesman,  who  of  all  men  of  his  generation  was  best 
qualified  to  pacify  the  public  mind  and  inspire  confidence 
in  the  organic  act,  without  relinquishing  by  construction 
a  single  national  power  thereby  conferred. 

Chief  Justice  Marshall  had  learned  as  a  soldier  in  the 
Continental  Army,  during  the  days  of  the  Sevolution,  the 
weakness  and  the  futility  of  a  mere  compact  between 
sovereign  States  whose  obligations  each  State  was  priv- 
ileged to  dispute  or  to  dissolve  at  its  pleasure.    He  had 
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defended  the  Constitation  on  the  floor  of  the  Virginia 
Convention  and  before  excited  audiences  against  the  as- 
saults of  such  men  as  Patrick  Henry,  with  an  ability 
which  was  surpassed  only  by  that  of  Hamilton  and  Madi- 
son. He  had  studied  every  line  and  paragraph  of  the 
organic  act  and  had  a  theory  of  its  operation  and  a  pro- 
phetic vision  of  its  effect  on  the  national  welfare  which 
was  the  result  of  his  own  reflections  and  his  intimate  re- 
lations with  such  men  as  Washington,  Hamilton  and 
Madison.  Moreover,  as  a  statesman,  Marshall  possessed 
constructive  ability  of  the  highest  order. 

After  the  great  Chief  Justice  took  his  seat  on  the  Su- 
preme Bench,  that  tribunal  ceaaed  to  speak  in  timid, 
doubtful  or  hesitating  tones  upon  any  of  the  great  ques- 
tions relating  to  the  powers  of  the  General  Government 
that  were  discussed  at  the  Bar  in  quick  succession  during 
the  early  years  of  the  last  century  after  the  anti-Federalists 
had  gained  the  ascendency.  The  Chief  Justice  usually 
formulated  the  opinions  of  the  court  on  such  subjects, 
speaking  always  ex  cathedra^  as  one  who  had  ^'  sounded 
the  depth  and  shallows  of  every  argument,"  and  as  one 
who,  if  not  a  member  of  the  convention  whichjiad  framed 
the  Constitution,  was  nevertheless  familiar  with  the 
thoughts  and  purposes  of  the  great  statesmen  who  had 
conceived  it  For  clearness  of  vision,  breadth  of  view 
and  power  of  logic,  the  decisions  of  Chief  Justice  Mar- 
shall relating  to  the  Federal  Constitution  have  never  been 
excelled,  and  rarely,  if  ever,  equaled.  Under  his  masterful 
influence  the  Constitution  of  our  country  grew  for  more 
than  a  generation,  along  well-defined  lines,  into  those  fair 
proportions  of  symmetry  and  strength  which  the  Ameri- 
can people  have  long  since  learned  to  reverence  and 
admire. 
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No  class  of  men  understand  so  well  as  lawyers  the  ex- 
tent to  which  legislative  enactments,  whether  organic  or 
otherwise,  are  affected  by  judicial  interpretation.  Stat- 
utes may  be  developed  by  a  liberal  construction,  or  emas- 
culated by  a  narrow,  strict  and  unfriendly  interpretation. 
Bad  laws  usually  lose  a  part  of  their  power  to  do  harm 
when  they  have  undergone  judicial  scrutiny,  and  wise 
measures  of  legislation  are  frequently  amplified  and  im- 
proved by  the  well-directed  efforts  of  the  Bar  and  Bench. 
Of  the  Federal  Constitution  as  now  understood,  it  may  be 
said  truthfully  that  it  owes  as  much  to  the  influence  and 
genius  of  John  Marshall  as  to  the  statesmanship  of  James 
Madison,  who  is  supposed  by  some  to  have  drafted  it. 
Marshall  was  in  thorough  sympathy  with  those  statesmen 
whose  will  had  been  most  potent  in  framing  the  Constitu- 
tion. He  believed  with  them  that  "governments  desti- 
tute of  energy  will  ever  produce  anarchy; "  that  the  new 
Nation  should  be  armed  with  power  to  levy  and  collect 
its  own  taxes  and  imposts  by  its  own  officers;  that  it 
should  be  able  to  enforce  its  own  laws  by  direct  action 
on  the  individual;  that  it  should  have  power  to  raise  and 
maintain  such  military  and  naval  forces  as  ought  be 
necessary  to  maintain  peace  at  home  and  to  prevent  in- 
vasion from  abroad;  and  that  it  should  have  sole  author- 
ity to  deal  with  other  countries  and  with  all  subjects  of 
national  and  international  concern.  In  short,  Marshall 
was  in  full  accord  with  that  class  of  statesmen  who  aimed 
to  secure  for  the  new  government  a  proper  degree  of  re- 
spect, both  at  home  and  abroad,  and  who  desired  to 
place  it  on  a  plane  of  entire  equality  with  the  other  civ- 
ilized nations  of  the  earth  as  respects  its  power  to  main- 
tain its  own  existence  and  to  discbarge  functions  that 
are  purely  national.    Actuated  by  these  -beliefs  and  by 
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these  sentiments,  Chief  Jostice  Marshall  read  and  inter- 
preted the  organic  law  with  no  disposition  to  stunt  its 
growth  or  curb  its  influence,  or  to  confine  legislation  by 
the  IKTational  Assembly  within  narrow  boundaries.  From 
powers  expressly  conferred  on  the  General  Government 
he  deduced  others  which  he  deemed  conducive  to  the 
public  welfare,  by  liberal  inferences.  And  yet  I  think 
it  may  be  said,  without  departing  from  the  truth,  that  in 
the  whole  course  of  his  judicial  career  he  never  upheld 
the  exercise  of  a  power  by  the  Federal  Government  un- 
less a  warrant  for  its  exercise  could  be  found  in  a  rational 
and  fair  interpretation  of  the  provisions  of  the  Federal 
Constitution. 

By  political  a£Bliation  Marshall  was  a  pronounced 
Federalist,  but  the  present  generation  of  lawyers  will 
generally  agree,  and  such  will  be  the  verdict  of  the  future, 
that  party  prejudice  never  clouded  his  vision  or  distorted 
his  judgment  as  a  jurist.  As  we  read  his  greatest  opinions 
on  questions  of  constitutional  law  our  judgments  yield 
readily  to  the  vigor  of  his  thought  and  the  weight  of  his 
reasons.  Indeed,  we  wonder  at  times  how  the  conclu- 
sion that  is  reached  could  ever  have  been  challenged  by 
unprejudiced  minds.  Although  he  was  a  Federalist,  yet 
he  did  not  belong  to  that  class  of  Federalists,  of  whom 
there  may  have  been  a  few,  who  distrusted  the  honesty 
and  intelligence  of  the  common  people  and  for  that  rea- 
son were  more  anxious  to  establish  an  oligarchy  than  to 
found  a  republic.  His  love  of  freedom  and  his  desire 
to  found  a  government  whereby  equal  and  adequate  civil 
rights  should  be  secured  to  all  men  by  proper  constitu- 
tional guaranties  were  as  strong  and  ardent  as  those 
men  could  have  desired  who  were  most  at  variance  with 
his  political  views.    He  differed  with  Patrick  Henry  and 
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Jefferson  and  other  men  of  that  school  only  as  to  the 
means  whereby  liberty  could  be  preserved  with  the  least 
danger  of  degenerating  into  anarchy. 

Marshall's  accurate  knowledge  of  the  wants  of  the  peo- 
ple and  the  necessities  of  the  times  in  which  he  lived,  no 
less  than  his  clear  comprehension  of  the  legitimate  func- 
tions of  government,  fitted  him  to  achieve  distinction  aa 
a  legislator  no  less  than  as  a  jurist.  By  common  report 
he  was  not  a  great  orator,  but  he  possessed  ability  in  a 
marked  degree  to  jnfluence  the  judgments  of  men,  as  well 
as  the  capacity  to  formulate  wise  measures  of  national 
policy  when  the  times  were  critical,  and  if  his  talents  had 
been  given  opportunity  for  full  development  in  this  field 
of  action  he  would  have  taken  rank  with  our  ablest 
statesmen  and  left  an  indelible  impress  on  Federal  legis- 
lation. Fortunately,  however,  he  was  appointed  to  the 
Supreme  Bench  at  an  early  period  of  our  history,  when 
the  Constitution  of  the  United  States  was  in  a  formative 
condition,  and  his  fame  rests,  and  will  continue  to  rest, 
on  the  inestimable  service  which  he  rendered  his  country 
as  the  first  great  interpreter  of  its  organic  law. 

The  American  people  of  all  classes  and  professions  owe 
him  a  debt  of  gratitude,  the  extent  of  which  some  per- 
sons, perhaps,  do  not  fully  realize;  but  as  lawyers  and 
judges  we  are  more  deeply  sensible  of  the  national  obli- 
gation to  the  great  Chief  Justice  because  he  was  of  our 
profession  and  because  we  have  more  frequent  occasion 
to  observe  the  wide  reach  and  the  controlling  effect  of 
his  influence.  By  common  consent  the  legal  fraternity 
have  long  since  elevated  Chief  Justice  Marshall  to  a  plane 
of  equality  with  the  greatest  of  Anglo-Saxon  judges. 

It  is  a  pleasure,  therefore,  no  less  than  a  duty  cm  this 
the  first  centennial  anniversary  of  his  accession  to  the 
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Supreme  Bench,  to  join  with  the  Bar  in  paying  renewed 
tribate  to  his  worth  and  genius.  It  will  accordingly  be 
ordered  that  the  remarks  made  at  the  Bar  be  spread 
apon  the  records  of  this  court,  and  that  all  the  Federal 
courts  in  this  city,  represented  by  the  judges  who  are 
now  present,  stand  adjourned  for  the  day  out  of  respect 
for  his  memory  and  in  commemoration  of  his  great  serv- 
ices to  the  Nation. 

Proceedings  op  the  Circuit  Court,  City  op  St. 

Louis. 

In  accordance  with  the  committee's  recommendation, 
the  Judges  of  the  Circuit  Court,  City  of  St.  Louis,  met  in 
Court  Koom  No.  4,  in  the  Court  House  in  said  city.  All 
the  Judges  of  the  Court  were  present:  Warwick  Hough, 
presiding;  Selden  P.  Spencer,  John  O'Neill  Eyan,  Will- 
iam Zachritz,  Daniel  D.  Fisher,  Walter  B.  Douglas,  John 
A.  Talty,  Horatio  D.  Wood  and  Franklin  Ferriss.  Sit- 
ting with  the  Judges  of  the  Court,  by  invitation,  were  the 
Hons.  Charles  C.  Bland,  B.  L.  Goode  and  Henry  W.  Bond, 
Judges  of  the  St.  Louis  Court  of  Appeals.  The  motion 
to  adjourn  the  courts  in  commemoration  of  the  one  hun- 
dredth anniversary  of  the  accession  of  Chief  Justice  Mar- 
shall was  made  by  the  Hon.  Jacob  Elein,  former  Judge 
of  the  Circuit  Court,  who,  in  support  of  the  motion,  spoke 
in  part  as  follows: 

Address  of  Jacob  Klein. 

May  itpleage  your  Honors: 

This  is  the  one  hundredth  anniversary  of  an  event 
which  was  at  the  time,  has  ever  since  remained,  and  will 
forever  continue  memorable  in  the  annals  of  our  people 
Vol.  11-83 
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and  our  country,  and  specially  in  the  annals  of  our  judi- 
ciary. To-day,  one  hundred  years  ago,  John  Marshall 
took  his  seat  and  assumed  the  office  of  Chief  Justice  of 
the  Supreme  Court  of  the  United  States.  He  filled  that 
dignified  and  exalted  position  with  matchless  ability, 
unassuming  urbanity,  rigid  and  unflinching  courage  and 
integrity,  and  a  wonderful  serenity  of  temper  until  the 
final  summons  came,  and  the  full  record  of  his  long  and 
useful  life  was  closed  on  July  6, 1835. 

When  the  great  Chief  Justice  took  his  seat  as  a  mem- 
ber of  that  august  and  revered  tribunal,  there  sat  with 
him  as  Associate  Justices,  William  Cushing,  of  Massachu- 
setts; William  Paterson,  of  New  Jersey;  Samuel  Chase, 
of  Maryland;  Bushrod  Washington,  of  Virginia,  and 
Alfred  Moore,  of  North  Carolina.  During  the  long  pe- 
riod of  his  service  other  distinguished  jurists  occupied 
the  Bench  with  him.  There  were  William  Johnson,  of 
South  Carolina;  Brockholst  Livingston,  of  New  Tork; 
Thomas  Todd,  of  Kentucky;  Gabriel  Duvall,  of  Mary- 
land; Joseph  Story,  of  Massachusetts;  Smith  Thompson, 
of  New  York;  Bobert  Trimble,  of  Virginia;  John  Mc- 
Lean, of  Ohio;  Henry  Baldwin,  of  Pennsylvania,  and 
James  M.  Wayne,  of  Georgia.  This  is,  indeed,  a  grand 
galaxy.  These  men  were  themselves  masters  in  the  law, 
and  a  lesser  light  than  Marshall  would  have  been  dimmed, 
if  not  entirely  obscured,  by  the  strength  and  glory  of 
these  associates.  As  it  was,  however,  they  but  served  to 
bring  into  bolder  and  firmer  relief  the  strong  figure  of 
this  moral  and  intellectual  prince  of  men,  and  to  set  off 
his  massive  intellectual  and  moral  proportions. 

Presiding  in  the  court  he  seemed  to  be  the  very  em- 
bodiment of  justice  and  of  law.  In  his  opinions  the 
strength  and  accuracy  of  his  mental  operations  are  every- 
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where  visible,  and  his  logic,  laid  bare  in  terse,  simple 
and  cogent  language,  leads  irresistibly  to  the  conclosions 
announced  in  his  jadgments.  To  him  the  law  was  the 
perfection  of  reason  and  the  exponent  of  the  wisdom  and 
moral  sense  of  man;  and  the  sentiment  expressed  by 
Bishop  Hooker,  that  **  of  law  no  less  can  be  acknowl- 
edged than  that  her  seat  is  in  the  bosom  of  God,  her  voice 
the  harmony  of  the  world;  that  all  things  in  heaven  and 
earth  do  her  homage,  the  very  least  as  feeling  her  care, 
and  the  greatest  as  not  exempted  from  her  power,''  was 
to  him  a  reality. 

When  Marshall  became  Chief  Justice,  many  earnest 
and  patriotic  men  considered  the  Constitution  of  the 
United  States  as  tentative;  as  a  mere  experiment  to  form 
a  government  based  upon  the  idea  of  the  political  equal- 
ity of  the  governed.  To  Marshall  it  was  not  an  experi- 
ment. Under  his  strong  and  plastic  hand,  under  his  sin- 
cere faith  and  trust  in  the  wisdom  of  that  instrument, 
the  Constitution  was  found  su£Bcient  for  every  emer- 
gency as  it  arose. 

In  the  consideration  and  disposition  of  causes  Chief 
Justice  Marshall  had  constantly  in  mind  that  the  law 
and  its  remedies  cannot  stand  still,  but  must  undergo  an 
incessant  evolution  and  development,  and  that  in  the 
administration  of  justice  it  is  the  duty  of  all  courts  to 
adapt  themselves,  as  far  as  possible,  in  their  practice  and  J 

course  of  procedure,  to  the  existing  state  of  society  so  as  /  \ 

to  meet  all  those  new  cases  which  from  the  progress 
daily  made  in  the  affairs  of  men  must  continually  arise. 
To  him  justice  was  the  supreme  interest  of  the  human 
race,  the  interest  upon  which  the  whole  fabric  of  human 
society  depended.  The  temple  of  justice  was  to  him  the 
abiding  place  of  the  Ark  of  the  Covenant  with  Ood.  He 
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was  indeed  a  high  priest  in  that  temple;  and  he  upheld 
its  dignity  and  ministered  at  its  altar  with  zeal  and  forti- 
tude for  o^er  thirty-four  years. 

We  are  accustomed  to  hear  the  names  of  Washington, 
Adams  and  Jefferson  as  the  great  triumvirate  of  our  Eev- 
olutionary  period.  No  one  would  question  that  Wash- 
ington was  the  consummate  flower  of  our  early  Ameri* 
can  civilization.  But  as  the  years  roll  on,  and  the  halo 
surrounding  those  heroic  names  becomes  still  brighter, 
the  name  of  John  Marshall  will  shine,  in  the  clear  blue 
where  the  names  of  our  heroes  are  written  in  sunlight^ 
with  a  luster  as  clear  and  as  bright  as  that  of  any  patriot, 
soldier,  statesman  or  jurist  of  our  country. 

In  behalf  of  a  grateful  people,  and  in  behalf  of  the  Bar 
of  our  city,  I  present  to  your  Honors  this  motion,  and  re- 
quest that  you  will  order  an  adjournment  of  the  courts  to 
honor  the  memory  of  the  great  Ohief  Justice,  and  to 
commemorate  the  one  hundredth  anniversary  of  his  in- 
auguration into  that  office. 

Beeponse  of  Judge  Warwick  Hough,  in  behalf  of  the 

Ck>urt. 

Before  yielding  to  the  request  for  adjournment  which 
has  been  so  felicitously  presented,  a  few  words  on  behalf 
of  the  court  may  not  be  inappropriate. 

Certainly  no  more  interesting  spectacle,  in  connection 
with  secular  affairs,  can  be  presented  for  the  contempla- 
tion of  mankind,  than  that  of  the  entire  body  of  the 
ministers  of  the  law,  in  a  widely  extended  country  like 
this,  simultaneously  assembling  in  their  respective  juris- 
dictions and  voluntarily  suspending  for  a  day  the  exer- 
cise of  their  professional  functions,  in  honor  of  ^  The 
Great  Chief  Justice  " —  whose  name,  as  said  soon  after 
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his  death,  by  Mr.  Jostioe  Story  in  his  opinion  in  Briscoe 
V.  The  Bank,  is  "  never  to  be  pronounced  without  rev- 
erence," 

At  the  first  session  of  the  Supreme  Court  of  the  United 
States,  which  was  held  in  the  City  of  Washington  one 
hundred  years  ago  to-day,  John  Marshall  sat  as  Chief 
Justice  for  the  first  time.  Henceforth  this  day  will 
doubtless  be  consecrated  to  the  memory  of  that  illustri- 
ous magistrate,  until,  in  the  course  of  time,  through  its 
continuous  observance,  even  the  general  student  of  our 
country's  history  will  become  familiar,  not  only  with  his 
spotless  life  and  splendid  services,  but  also  with  those 
luminous  judgments  expounding  the  Constitution,  which 
themselves  hav0  become  a  part  of  the  fundamental  law 
of  the  land.  It  has  been  said  of  him  that  <<  he  was  bom 
to  be  the  Chief  Justice  of  any  country  in  which  Provi- 
dence should  have  cast  him." 

From  the  time  of  his  death  to  the  present,  on  numerous 
public  occasions,  lawyers  and  judges,  orators  and  states- 
men, all  of  the  most  exalted  abilities,  not  least  among  whom 
is  a  distinguished  member  of  our  own  bar,^  have,  with  af- 
fectionate veneration,  exhausted  the  whole  vocabulary  of 
eulogy  in  a  vain  endeavor  adequately  to  portray  hissupreme 
moral  excellence,  his  intellectual  greatness,  the  charm 
and  graces  of  his  personal  character  and  the  inestimable 
value  of  his  public  services;  and  the  most  gifted,  perhaps, 
of  all  his  contemporaries  and  associates  and  eulogists  has 
in  accents  of  despair  declared  that  he  was  unable  to  find 
language  sufficiently  expressive  of  his  admiration  and 
reverence  of  his  transcendent  genius. 

Succeeding  generations  have  linked  his  name  with  those 
of  Nottingham,  Hardwicke,  Mansfield  and  StowcU.  Like 

1  Hod.  Henry  Hitchcook. 
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them,  he  occupied  an  original  field  of  judicial  labor,  and 
by  the  exercise  of  his  wonderful  analytical  and  synthet- 
ical powers  of  mind  in  the  department  of  constitutional 
law,  he  may  be  said,  like  them,  to  have  created  a  system 
of  jurisprudence. 

The  influence  of  his  judgments  will  continue  to  be  felt 
as  long  as  written  constitutions  are  employed  among 
men  as  the  basis  of  civil  government;  and  of  the  great 
magistrate  himself,  it  may  more  appropriately  be  said 
than  of  him  of  whom  it  was  said,  that  ^^  when  thrones 
are  crumbled  and  dynasties  forgotten,  he  will  stand  the 
landmark  of  his  country's  genius,  a  mental  pyramid  in 
the  solitude  of  time,  beneath  whose  shade  things  may 
moulder,  and  round  whose  summit  eternity  must  play." 

Proceedings  at  the  St.  Louis  Law  School. 

On  the  morning  of  February  4th  a  meeting  was  held 
by  the  faculty  and  the  students  of  the  St.  Louis  Law 
School  for  the  purpose  of  hearing  an  address  by  the 
Hon.  Henry  Hitchcock,  of  the  St.  Louis  Bar,  appropriate 
to  the  occasion.  The  address  of  Mr.  Hitchcock,  omitting 
the  biographical  portions,  is  given  below : 

Address  of  Henry  Hitchcock. 

We  are  assembled  this  morning  in  order  that  the  St. 
Louis  Law  School  may  bear  its  part  in  celebrating  the    / 
Centennial  Anniversary  of  the  installation  of  John  Mar-  ^ 
shall  as  Chief  Justice  of  the  Supreme  Court  of  the  United 
States  on  the  4th  day  of  February,  1801. 

The  Address  of  the  National  Committee  of  the  Ameri- 
can Bar  Association  to  the  Bench  and  Bar  of  the  United 
States,  proposing  the  national  commemoration  of  that 


Digitized  by 


Google 


603  Missowi — Address  of  Henry  Hitchcock. 

events  met  with  universal  and  cordial  response.  Through- 
out the  Union,  Federal  and  State  courts  and  State  and 
local  Bar  Associations  observe  this  day  with  fitting  cere- 
monies in  honor  of  the  great  Chief  Justice.  The  Presi- 
dent of  the  United  States,  in  his  annual  message  in 
December  last,  commended  the  subject  to  Congress,  and 
at  the  National  Capital  an  eminent  member  of  our  pro- 
fession, formerly  Attorney-General  of  the  United  States, 
is  appointed  to  deliver  an  appropriate  oration  before  the 
two  Houses  of  Congress,  the  Chief  Justice  of  the  Supreme 
Court  presiding. 

It  was  further  recommended  by  the  American  Bar  As- 
sociation, through  its  National  Committee,  that  similar 
ceremonies  be  held  in  all  American  Colleges,  Law  Schools 
and  Public  Schools,  to  the  end  that  the  youth  of  our 
country  may  be  made  more  fully  acquainted  with  Mar- 
shall's noble  life  and  distinguished  services.  I  respond 
with  especial  pleasure  to  the  invitation  of  the  faculty  of 
this  Law  School  to  contribute  to  that  most  worthy  end — 
by  no  means  attempting  to  fitly  eulogize  that  great  man, 
but  only  making  such  brief  mention  as  the  limited  time 
at  our  command  permits,  of  some  of  the  more  conspicu- 
ous incidents  of  his  life  and  of  the  more  important  of  his 
great  services.  If  history,  as  has  been  said,  is  philosophy 
teaching  by  example,  still  more  vivid  and  impressive  are 
the  lessons  of  a  noble  life.  Nor  is  it  too  much  to  say, 
that  among  all  the  illustrious  men  whose  names  adorn 
the  annals  of  ancient  or  of  modem  jurisprudence,  there 
is  not  one  whose  life  offers  to  the  student  a  loftier  ex- 
ample of  private  virtue  and  disinterested  public  service, 
nor  one  which  affords  a  parallel  to  the  splendor  of  his 
judicial  career. 

No  complete  or  satisfactory  biography  of  Chief  Justice 
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Marshall  has  been  published.  The  incidentB  of  his  life 
must  be  gathered  from  such  sources  as  Flanders'  lives  of 
the  Chief  Justices,  and  the  similar  work  by  Van  Sant- 
voord,  Hampton  L.  Carson's  admirable  history  of  the  Su- 
preme Court,  various  public  (^rations  in  his  honor  and 
other  less  elaborate  notices,  a  bibliography  of  which  is 
given  in  the  small  pamphlet  published  by  the  Illinois 
State  Bar  Association  in  connection  with  this  celebration. 
The  most  important  of  the  public  addresses  there  men- 
tioned are  those  delivered  in  1835,  shortly  after  Marshall's 
death,  one  by  Horace  Binney  in  Philadelphia,  another  in 
Boston  by  Mr.  Justice  Story,  for  twenty-four  years  the 
associate  and  intimate  friend  of  Marshall,  and  the  eulogy 
by  William  Henry  Bawle  in  May,  1884,  in  Washington 
City,  at  the  unveiling  of  the  statue  of  Marshall,  erected 
by  the  Bar  and  the  Congress  of  the  United  States.  To 
these  I  am  largely  indebted  for  the  biographical  portions 
of  this  sketch.     ... 

With  such  preparation,  John  Marshall,  at  the  age  of 
forty-six,  entered  upon  a  judicial  career  to  which,  I  con- 
fidently repeat,  no  other  in  history  affords  a  parallel. 
On  the  31st  day  of  January,  1801,  his  nomination  by 
President  Adams  to  the  Senate  having  been  unanimously 
confirmed,  he  was  commissioned  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  and  took  his  seat  on 
the  4th  of  February  following.  On  that  day  the  Supreme 
Court  first  met  at  the  city  of  Washington  as  the  seat  of 
the  National  Government'. 

"  The  court,"  said  Chief  Justice  Waite  in  his  brief  ad- 
dress at  the  unveiling  of  the  Marshall  statue,  ^  had  then 
been  in  existence  but  eleven  years,  and  in  that  time  less 
than  one  hundred  cases  had  passed  under  its  judgment. 
In  short,  the  Nation,  the  Constitution  and  the  laws  were 
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in  their  infancy.  Under  these  circnmstancesy  it  was  most 
fortunate  for  the  country  that  the  great  Chief  Justice  re- 
tained his  high  position  for  thirty-four  years,  and  that 
during  all  that  time,  with  scarcely  any  interruption,  he 
kept  on  with  the  work  he  showed  himself  so  competent 
to  perform.  He  kept  always  at  the  front  on  all  questions 
of  constitutional  law,  and  consequently  his  master  hand 
is  seen  in  every  case  which  involved  that  su  bject.  Hardly 
a  day  now  passes  in  the  court  be  so  dignified  and  adorned 
without  reference  to  some  decision  of  his  time  establish- 
ing a  principle  which,  from  that  day  to  this,  has  been 
accepted  as  undoubted  law." 

I  may  add  that  in  the  recent  argument  of  the  Forto 
Bico  cases  in  the  Supreme  Court,  involving  constitutional 
questions  of  the  highest  moment,  among  the  decisions 
cited  on  either  side,  the  two  on  which,  perhaps,  the  most 
stress  has  been  laid  are  American  Ins.  Co.  v.  Canter  and 
Loughborough  v.  Blake,  both  decided  by  Chief  Justice 
Marshall. 

The  Supreme  Court  reports  show  how  large  was  the 
share  of  the  great  Chief  Justice  in  the  labors  of  those 
thirty-four  years.  During  that  period  1,215  cases  are 
reported,  in  1,106  of  which  opinions  were  filed.  In  519 
of  these  Marshall  delivered  the  opinion  of  the  court,  the 
remainder  being  unequally  divided  among  the  fifteen 
judges  who  were  from  time  to  time  his  associates.  From 
the  organization  of  the  court  in  1790  until  Marshall's  ap- 
pointment in  1801,  only  six  decisions  were  rendered  in- 
volving questions  of  constitutional  law.  From  1801  to 
1886,  sixty-two  such  decisions  were  given,  in  thirtynsix  of 
which  the  opinion  of  the  court  was  written  by  Marshall, 
and  in  the  remaining  twenty-six  by  some  one  of  seven 
other  judges.    These  details  illustrate  the  relation  which 
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the  Chief  Jiustioe  bore  to  his  associates.  It  is  not  strange^ 
in  view  of  his  acknowledged  intellectual  supremacy,  hia 
exalted  reputation  and  his  singularly  winning  personal 
traits,  that  the  history  of  his  labors  during  that  period 
should  be  t^  so  large  an  extent  the  history  of  the  Su* 
preme  Court  itself. 

The  work  of  that  court  cannot  be  justly  estimated,  nor 
can  Marshall's  part  in  it,  without  taking  into  account  the 
unexampled  conditions  under  which  it  was  performed^ 
Justice  Story,  in  his  eulogy,  speaks  of  '^  those  exquisite 
judgments,  the  fruits  of  his  own  unassisted  meditations, 
from  which  the  court  has  received  so  much  honor/'  Chie£ 
Justice  Waite,  at  the  unveiling  of  the  Marshall  statue, 
quoting  this  phrase,  added,  ^^  I  have  sometimes  thought 
even  the  bar  of  the  country  hardly  realizes  to  what  ex* 
tent  he  was,  in  some  respects,  unassisted." 

Consider  how  much  is  implied  in  Chief  Justice  Waite'a 
words  —  ^^The  Nation,  the  Constitution  and  the  laws^ 
were  in  their  infancy."  Not  only  were  there  absolutely 
no  precedents  to  guide  the  court  in  what  Story  calls  "  the 
gigantic  task  of  expounding  the  Constitution,"  but  a 
completely  novel  and  momentous  problem  of  political 
science  was  to  be  solved  —  whether  it  was  possible  ta 
successfally  work  a  scheme  contemplating  the  contem- 
poraneous supremacy,  in  each  of  thirteen  independent 
commonwealths,  of  two  governments,  the  Nation  and 
the  State,  distinct  and  separate  in  their  action,  yet  com- 
manding with  equal  authority  the  obedience  of  the  same 
people,  so  that  each  in  its  allotted  sphere  should  perform 
its  functions  without  impediment  to  or  collision  with 
the  other  ?  Patrick  Henry,  in  the  Virginia  convention,, 
declared  it  insoluble,  denouncing  what  he  called  '^  those 
two  co-ordinate,  interfering,  unlimited  powers  of  harass- 
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ing  the  community,"  as  ^^  unexampled,  unprecedented  in 
history,  the  visionary  projects  of  modern  politicians" 
and  ^^  a  political  solecism."  For  us,  that  problem  is  so 
completely  solved  by  the  experience  of  a  century,  that 
few  Americans  realize  what  Professor  Bryce,  in  his  mas- 
terly work,  The  American  Oommonwectlth^  calls  "that 
immense  complexity  which  startles  and  at  first  bewilders 
a  student  of  American  institutions."  Its  solution  de- 
pended, in  part^  upon  the  interpretation  and  enforcement 
of  a  written  constitution,  which,  as  Mr.  Webster  said  in 
his  argument,  and  Marshall  repeated  in  his  decision  in 
Gibbons  v.  Ogden,  enumerated  but  did  not  define  the 
powers  which  it  created.  And  thus  that  scheme  assigned 
to  the  Supreme  Court, as  a  coordinate  department  of 
the  National  Government,  a  part  never  before  undertaken 
by  any  tribunal. 

This  occasion  does  not  permit  even  an  enumeration  of 
the  great  judgments  upon  which  Marshall's  fame  securely 
rests.  May  I,  in  conclusion,  briefly  call  your  attention 
to  one  or  two  of  them,  as  illustrating  the  intuitive  grasp 
of  principles,  the  extraordinary  clearness  and  power  of 
statement,  and  the  unanswerable  logic,  which  justify  that 
terse  and  striking  comment  of  Mr.  Eawle,  in  his  admir- 
able address  at  the  unveiling  of  the  statue  — 

"  It  may  be  doubted  whether,  great  as  is  his  reputa- 
tion, full  justice  has  yet  been  done  him.  In  his  interpre- 
tation of  the  law,  the  premises  seem  so  undeniable,  the 
reasoning  so  logical,  the  conclusion  so  irresistible,  that  men 
are  wont  to  wonder  that  there  had  ever  been  any  ques- 
tion at  all." 

Nothing  could  better  describe  Marshall's  opinion  in 
the  celebrated  case  of  Marbury  v.  Madison,  brought  to 
the  December  term,  1801,  reported  in  1  Cranch.    That 
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case  involved  a  constitational  question  of  the  very  highest 
importance.  Marbury  filed  his  petition,  invoking  the  orig- 
inal jurisdiction  conferred  upon  the  court  by  the  terms  of 
the  Judiciary  Act,  for  a  writ  of  mandamus  requiring  the 
Secretary  of  State  to  deliver  to  him  a  commission  as  jus- 
tice of  the  peace,  which  had  been  signed  by  President 
Adams  but  had  not  been  delivered  when  Mr.  Jefferson  be- 
came President.  The  Constitution  conferred  no  such  juris- 
diction. The  question  was  whether  an  act  of  Congress 
could  confer  it, —  and  if  not,  whether  the  Supreme  Court 
had  power  to  declare  such  an  act  void,  because  not  war- 
ranted by  the  Constitution.    .    .     . 

The  decision  in  this  case  was  the  first  authoritative 
announcement  by  the  Supreme  Court  of  its  right  to  de- 
clare and  enforce  the  limits  placed  by  the  Constitution 
upon  the  legislative  power.  The  question  was  not  new. 
The  same  principle  had  been  asserted  by  the  Superior 
Court  of  Rhode  Island  in  1786,  in  Trevett  v.  Weedon,  and 
by  Alexander  Hamilton  in  The  Federalist^  and  by  Mar- 
shall himself  in  the  Virginia  Convention  in  1788.  But  in 
Marbury  v.  Madison  the  doctrine  was  established  once  for 
alJ,  beyond  further  question  or  argument. 

The  efficiency  of  the  judicial  power  under  the  Constitu- 
tion being  thus  demonstrated,  what  was  its  extent  ?  To 
what  cases  or  controversies  did  it  apply  ?  What  jurisdic- 
tion was  conferred  upon  the  Federal  courts  under  the 
Constitution  and  the  laws  made  in  pursuance  thereof; 
especially  touching  matters  with  which  the  State  govern- 
ments were  or  might  be  concerned  ? 

It  was  inevitable  that  the  extreme  advocates  of  State 
rights  should  try  conclusions  with  the  national  authority 
as  administered  in  the  Federal  courts.  This  was  at- 
tempted, now  by  State  enactments  in  disregard  of  their 
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decisions,  and  again  by  the  refusal  of  State  conrts  to 
acknowledge  the  supervisory  power  of  the  Supreme  Court. 

The  first  collision  grew  out  of  a  legacy  from  the  feeble 
days  before  the  Constitution,  the  prize  case  of  The  Sloop 
Active,  condemned  in  1777  by  the  Pennsylvania  Admi- 
ralty Court  Its  decision  was  reversed  by  the  Committee 
of  Appeals  in  the  Continental  Congress  in  1778,  but  their 
decision  was  contemptuously  ignored  by  the  State  au- 
thorities. The  controversy  was  reopened  in  1808,  in 
United  States  v.  Peters,  decided  by  Marshall,  reported  in 
5  Cranch,  to  which,  supplemented  by  the  historian  Hil- 
dreth's  interesting  account  of  the  enforcement  against  the 
State  authorities  of  a  peremptory  writ  of  mandamus 
issued  by  the  Supreme  Court,  I  must  refer  you. 

Another  phase  of  the  States'  rights  controversy  was 
presented  when  the  Virginia  Court  of  Appeals,  in  1814, 
denied  the  jurisdiction  and  refused  to  obey  the  mandate 
of  the  Supreme  Court  in  the  case  of  Martin  v.  Hunter's 
Lessee,  involving  the  validity  of  a  land  title  protected  by 
a  treaty.  On  a  second  writ  of  error  argued  in  1816,  the 
Supreme  Court  a£Brmed  its  jurisdiction  in  a  masterly 
judgment  by  Mr.  Justice  Story,  but  avoided  further  con- 
troversy with  the  Court  of  Appeals  by  declaring  void  the 
judgment  of  that  court  and  valid  that  of  the  inferior  Vir- 
ginia court  in  favor  of  the  title. 

But  this  vital  question  was  again  presented  in  1821,  in 
the  great  case  of  Cohens  v.  Virginia,  reported  in  6  Whea- 
ton.  The  opinion  of  the  Supreme  Court  was  delivered  by 
the  Chief  Justice,  and  his  fame  might  well  rest  on  that 
magnificent  argument  alone. 

The  Cohens,  plaintiffs  in  error,  were  indicted  in  the 
Sessions  Court  of  Norfolk  for  selling  lottery  tickets  in 
Virginia  contrary  to  a  State  statute.    Their  defense,  that 
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the  lottery  was  established  and  the  tickets  issued  by  the 
City  of  Washington,  under  its  charter  granted  by  Con- 
gress, was  overruled,  and  they  were  fined  one  hundred 
dollars;  from  which  judgment,  the  Sessions  Court  being 
the  highest  State  court  having  jurisdiction  of  the  case, 
they  sued  out  a  writ  of  error  from  the  Supreme  Court  of 
the  United  States.  The  State  of  Virginia  made  it  a  test 
case,  being  represented  by  eminent  counsel,  who  made, 
and  elaborately  argued,  a  motion  to  dismiss  the  writ  for 
want  of  jurisdiction.  This  motion  the  court  unanimously 
overruled,  Marshall's  opinion  filling  nearly  sixty  printed 
pages,  of  compact  and  powerful  argument,  based  upon  an 
analysis  of  the  Constitution,  without  citing  a  single  au- 
thority. Its  opening  paragraph  is  an  impressive  example 
of  his  extraordinary  power  of  terse  and  luminous  state- 
ment, and  his  method  of  laying  bare  a  fallacy  by  reduc- 
ing it  to  its  simplest  terms. 

After  stating  the  case  and  the  points  presented  for  the 
State,  the  Chief  Justice  proceeds: 

^^  The  questions  presented  to  the  court  by  the  first  two 
points  made  at  the  bar  are  of  great  magnitude,  and  may 
be  truly  said  vitally  to  affect  the  Union.  They  exclude 
the  inquiry  whether  the  Constitution  and  laws  of  the 
United  States  have  been  violated  by  the  judgment  which 
the  plaintiffs  in  error  seek  to  review,  and  maintain  that, 
admitting  such  violation,  it  is  not  in  the  power  of  the 
government  to  apply  a  corrective.  They  maintain  that 
the  nation  does  not  possess  a  department  capable  of  re- 
straining peaceably,  and  by  authority  of  law,  any  at- 
tempts which  may  be  made  by  a  part  against  the  legiti- 
mate powers  of  the  whole;  and  that  the  government  is 
reduced  to  the  alternative  of  submitting  to  such  attempts, 
or  of  resisting  them  by  force.    They  maintain  that  the 
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Constitution  of  the  United  States  has  provided  no  tribunal 
for  the  final  construction  of  itself,  or  of  the  laws  or  trea- 
ties of  the  nation;  but  that  this  power  may  be  exercised 
in  the  last  resort  by  the  courts  of  every  State  in  the  Union. 
That  the  Constitution,  laws  and  treaties  may  receive  as 
many  constructions  as  there  are  States ;  and  that  this  is 
not  a  mischief,  or,  if  a  mischief,  is  irremediable.  These 
abstract  propositions  are  to  be  determined ;  for  he  who 
demands  decision  without  permitting  inquiry,  affirms  that 
the  decision  he  asks  does  not  depend  on  inquiry. 

^^  If  such  be  the  Constitution,  it  is  the  duty  of  the  court 
to  bow  with  respectful  submission  to  its  provisions.  If 
such  be  not  the  Constitution,  it  is  equally  the  duty  of  this 
court  to  say  so,  and  to  perform  that  task  which  the  Amer- 
ican people  have  assigned  to  the  judicial  department.'' 

Distinguishing  the  two  great  classes  of  jurisdiction 
under  the  Constitution,  one  arising  from  the  character  of 
the  parties,  the  other  depending  on  the  nature  of  the  con- 
troversy without  regard  to  the  parties,  and  comprehend- 
ing ^^all  cases  in  law  and  equity  arising  under  the  Con- 
stitution, laws  and  treaties  of  the  United  States;"  and 
-quoting  the  provision  that 

'^  This  Constitution,  and  the  laws  of  the  United  States 
ivhich  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and 
the  judges  in  every  State  shall  be  bound  thereby,  any- 
thing in  the  Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding; "  he  continues  — 

'<  This  is  the  authoritative  language  of  the  American 
people;  and,  if  gentlemen  please,  of  the  American  States. 
It  marks  with  lines  too  strong  to  be  mistaken  the  char- 
acteristic distinction  between  the  government  of  the  Union 
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and  those  of  the  States.  The  General  Government,  though 
limited  as  to  its  objects,  is  supreme  with  respect  to  those 
objects.  This  principle  is  a  part  of  the  Constitution;  and 
if  there  be  any  who  deny  its  necessity,  none  can  deny  its- 
authority." 

Thus,  in  a  single  phrase,  he  laid  bare  the  pith  and 
kernel  of  the  controversy,  or  rather  of  a  question  no- 
longer  open  to  judicial  controversy.  That  flash  of  grave 
and  delicate  irony, — ^^  on^,  ifgenUem&n  pleasey  of  the  Amer- 
ican StcUesj^  was  it  a  reminiscence  of  the  great  debate 
in  the  Virginia  Convention,  thirty-three  years  before? — 
when  Patrick  Henry,  speaking  of  the  framers  of  the  Con- 
stitution,  passionately  demanded, — 

"  Who  authorized  them  to  speak  the  language  of  We^  the 
people^  instead  of  We^  the  States  t  States  are  the  character- 
istics and  the  soul  of  a  confederacy.  If  the  States  be  not 
the  agents  of  this  compact,  it  must  be  one  great  consol- 
idated national  government  of  the  people  of  aUths  States.^* 

The  counsel  for  Virginia  relied  much  on  the  Eleventh 
Amendment  But  the  Chief  Justice  replied  that  this  was 
not  a  sJAit  against  the  State^  but  a  prosecution  by  the  State^ 
to  which  a  defense  under  the  laws  of  the  United  States 
was  set  up;  and  that  the  writ  of  error  merely  removed 
the  record  into  the  supervising  tribunal,  in  pursuance  of 
Cohens'  constitutional  right  to  have  their  defense  re- 
examined  there. 

But,  it  was  argued,  the  supervisory  jurisdiction  claimed 
for  the  Supreme  Court  is  not  needed,  and  could  not  have 
been  intended.  Are  not  the  State  legislatures  and  the 
State  courts  bound  by  solemn  oath  to  support  the  Con- 
stitution? It  would  be  most  ^^ unjust  and  injurious"  ta 
suppose  them  capable  of  perjury.  Even  if  that  supposi- 
tion could  be  entertained,  such  a  jurisdiction  would  be 
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altogether  inadequate.  Whenever  the  States  shall  be 
determined  to  destroy  the  Federal  Goyemment,  they  can 
quietly  and  effectually  accomplish  the  purpose  hy  not 
acting.  The  legislatures  need  only  to  refuse  to  appoint 
Senators  and  Presidential  electors,  and  then,  said  the 
counsel  for  Virginia,  'Hhe  executive  department,  and 
part  of  the  legislative,  ceases  to  exist,  and  the  Federal 
Government  thus  perishes  by  a  sin  of  omission,  not  of 
commission." 

Thus  boldly  were  foreshadowed  the  revolutionary  tac- 
tics of  the  secessionist  leaders  in  February,  1861.  In  the 
fierce  light  of  those  later  days,  the  reply  of  the  Chief 
Justice  reads  like  a  prophecy.  Admitting  that  such  ex- 
treme cases  might  occur, — 

"  We  cannot  help  believing,"  he  said,  "  that  a  general 
conviction  of  the  total  incapacity  of  the  Government  to 
protect  itself  and  its  laws  in  such  cases  would  contribute 
in  no  inconsiderable  degree  to  their  occurrence." 

How  that  warning  recalls  to  us  President  Buchanan^s 
despairing  message  of  December  3, 1860 !  On  one  page 
a  laborious  argument  for  the  perpetuity  of  the  Union 
under  the  Constitution,  on  the  next  the  humiliating  con- 
clusion that  although  *Mts  framers  never  intended  to 
plant  in  its  bosom  the  seeds  of  its  own  dissolution,"  yet 
they  had  failed  to  delegate  to  the  Executive  or  to  Con- 
gress the  power  to  coerce  a  single  seceding  or  rebellious 
State !  Compare  with  this  the  noble  and  inspiring  words 
of  the  great  Chief  Justice: 

'^  A  constitution  is  framed  for  ages  to  come,  and  is  de- 
signed to  approach  immortality  as  nearly  as  human  insti- 
tutions can  approach  it.  Its  course  cannot  always  be 
tranquil.  It  is  exposed  to  storms  and  tempests,  and  its 
framers  must  be  unwise  statesmen  indeed  if  they  have 
Vol.  n— 88 
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not  provided  it,  as  far  as  its  nature  will  permit,  with  the 
means  of  self-preservation  from  the  perils  it  may  be  des- 
tined to  encounter.  ...  It  is  very  true  that  when- 
ever hostility  to  the  existing  system  shall  become  uni- 
versal it  will  also  be  irresistible.  The  people  made  the 
Constitution,  and  the  people  can  unmake  it.  It  is  the 
creature  of  their  will,  and  lives  only  by  their  will.  But 
this  supreme  and  irresistible  power  to  make  or  to  un- 
make resides  only  in  the  whole  body  of  the  people;  not 
in  any  subdivision  of  them.  The  attempt  of  any  of  the 
parts  to  exercise  it  is  usurpations  and  ought  to  he  repelled 
hy  those  to  whom  the  people  have  delegated  their  power  of 
repelling  it.  .  .  .  The  framers  of  the  Constitution 
were  indeed  unable  to  make  any  provisions  which  should 
protect  that  instrument  against  a  general  combination  of 
the  States,  or  of  the  people,  for  its  destruction ;  and,  con- 
scious of  this  inability,  they  have  not  made  the  attempt. 
But  they  were  able  to  provide  against  the  operation  of 
measures  adopted  in  any  one  State,  whose  tendency 
might  be  to  arrest  the  execution  of  the  laws;  and  this  it 
was  the  part  of  true  wisdom  to  attempt.  We  think  they 
have  attempted  it^ 

So  thought  the  people  of  the  United  States  in  1861. 
Upon  the  very  lines  laid  down  by  Marshall,  their  su- 
preme and  irresistible  power  repelled,  for  the  preserva- 
tion of  the  whole,  the  usurpation  attempted  by  a  part. 
Once  for  all,  the  pernicious  heresies  of  secession  and 
State  sovereignty  were  rejected  and  cast  out  But  the 
successors  of  Marshall  still  firmly  maintain  that  sound 
and  wholesome  theory  of  State  rights,  by  which  the  su- 
premacy of  the  Nation  and  the  autonomy  of  the  States, 
each  in  its  own  sphere,  are  alike  recognized  as  essential 
to  our  complex  system  of  government.    That  doctrine 
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has  perhaps  never  been  more  forcibly  stated  than  in  the 
well-known  language  of  Chief  Justice  Chase  in  Texas  v. 
White  (7  Wallace),  decided  in  1868: 

"Not  only,  therefore,  can  there  be  no  loss  of  separate 
and  independent  autonomy  to  the  States,  through  their 
union  under  the  Constitution,  but  it  may  be  not  unrear 
sonably  said  that  the  preservation  of  the  States,  and  the 
maintenance  of  their  governments,  are  as  much  within 
the  design  and  care  of  the  Constitution  as  the  preserva- 
tion of  the  Union  and  the  maintenance  of  the  National 
Government.  The  Constitution,  in  all  its  provisions, 
looks  to  an  indestructible  Union,  composed  of  indestruct- 
ible States." 

I  would  gladly,  if  time  permitted,  call  your  attention 
to  others  of  those  great  judgments  in  which  the  Consti- 
tution was  expounded  and  the  respective  powers  of  the 
Nation  and  the  State  defined  with  marvelous  force  and 
clearness.  Such  were  the  decisions  in  United  States  v. 
Fisher  (2  Cranch),  in  1804,  and  the  great  case  of  M'Cul- 
loch  V.  Maryland  (4  Wheaton),  in  1819,  by  which,  among 
other  things,  was  established  the  power  of  Congress  to 
select  any  appropriate  means  for  attaining  any  legitimate 
end  within  the  scope  of  the  Constitution ;  in  the  celebrated 
case  of  Gibbons  v.  Ogden  (9  Wheaton),  in  1824,  interpret- 
ing the  "  Commerce  Clause  "  of  the  Constitution,  admir- 
ingly cited  by  Chancellor  Kent  in  his  Commentaries,  and 
upon  whose  solid  foundation  rest  many  subsequent  decis- 
ions of  the  highest  importance;  in  Fletcher  v.  Peck  (6 
Cranch),  in  1810,  New  Jersey  v.  Wilson  (7  Cranch), 
in  1812,  Sturges  v.  Crowninshield  (4  Wheaton),  in  1819, 
and  the  still  more  celebrated  case  of  Dartmouth  College 
V.  Woodward  (4  Wheaton),  in  1819,  by  which  was  upheld 
the  sanctity  of  contracts;  in  American  Insurance  Co.  v. 
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Canter  (1  Peters),  in  1828,  which  in  one  terse  sentence 
made  clear,  beyond  question,  the  constitutional  power  of 
the  government  to  acquire  territory  either  by  conquest  or 
by  treaty  —  a  power  which  Jefferson  himself  doubted 
even  when  he  made  the  Louisiana  purchase.  Not  less 
characteristic  was  the  splendid  courage  exhibited  by  Mar- 
shall when  Aaron  Burr  was  tried  before  him  for  treason, 
in  the  United  States  Circuit  Court  at  Richmond,  in  1807. 
In  language  whose  dignity  scarcely  veiled  his  deep  feel- 
ing, he  calmly  met  the  responsibility  of  a  decision  by 
which,  as  angry  partisans  bitterly  declared,  ^^  Marshall 
stepped  in  between  Burr  and  death." 

The  great  influence  which  Marshall's  intellectual  power 
commanded  was  enhanced  by  his  singularly  winning  per- 
sonal traits.  It  is  said  that  he  never  had  a  quarrel  or  an 
enemy.  Friends  and  political  opponents  alike  bear  wit- 
ness to  the  perfect  purity  of  his  life,  his  absolute  integ- 
rity, his  simple  and  genial  manners,  the  gentle  dignity  of 
his  bearing  and  the  sweetness  and  serenity  of  his  temper. 
His  demeanor  on  the  bench  was  a  model  of  judicial  dig- 
nity, courtesy  and  patience;  and  the  popularity  which 
was  remarkable  even  in  his  youth,  became  in  later  years 
an  exalted  and  affectionate  veneration,  which  his  associ- 
ates shared  with  the  Bar  and  the  people  at  large.  This 
was  touchingly  exhibited  in  the  Virginia  Convention 
which  met  in  1829  to  frame  a  new  State  Constitution;  of 
which  Marshall,  Madison  and  Monroe  were  members. 
Marshall  was  then  in  his  seventy-fifth  year,  but  a  con- 
temporary describes  him  as  having  ^^  a  face  of  genius  and 
an  eye  of  fire."  His  speeches,  infrequent  and  brief,  but 
always  clear  and  powerful,  were  listened  to  with  the 
most  eager  and  respectful  attention,  and  any  dissent  from 
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his  opinions  was  almost  invariably  accompanied  by  some 
expression  of  veneration  for  his  character  and  affection- 
ate attachment  for  his  person.  Still  later,  an  English 
traveler  of  note,  who  met  him  in  Washington,  dwells 
with  enthusiasm  upon  the  simple  dignity  of  the  "  tall, 
majestic,  bright-eyed  old  man; "  while  another  describes 
his  countenance  as  indicating  that  simplicity  of  mind  and 
benignity  which  so  eminently  distinguished  his  charac- 
ter, and  the  venerable  dignity  of  his  appearance  as  com- 
paring favorably  with  that  of  the  most  distinguished- 
looking  peer  in  the  British  House  of  Lords. 

Upon  his  death,  in  July,  1835,  fitting  expression  was 
given  to  the  veneration  in  which  the  great  jurist  was 
held  by  the  Bench  and  Bar  of  the  Union. 

Marshall  was  still  Chief  Justice  in  1881,  when  De 
Tocqueville,  after  a  profound  study  of  American  institu- 
tions, wrote  thus  of  the  Supreme  Court: 

^'When  we  have  successively  examined  in  detail  the 
organization  of  the  Supreme  Court,  and  the  entire  pre- 
rogatives which  it  exercises,  we  shall  readily  admit  that 
a  more  imposing  judicial  power  was  never  constituted  by 
any  people.  The  Supreme  Court  is  placed  at  the  head 
of  all  known  tribunals,  both  by  the  nature  of  its  rights 
and  the  class  of  justiciable  parties  which  it  controls." 

More  than  sixty  years  later  Lord  Coleridge,  then  Lord 
Chief  Justice  of  England,  in  a  letter  to  an  American 
friend,  referring  to  Chief  Justice  Marshall,  wrote  thus: 

"  You  do  honor  to  yourselves  in  honoring  so  noble  a 
specimen  of  the  lawyer  and  the  judge.  The  Supreme 
Court  is  unique;  and  the  part  it  has  played  in  the  orderly 
and  law-abiding  development  of  your  country  can  hardly 
be  overstated.  Our  greatest  courts  and  judges  have 
been  great  almost  in  proportion  to  their  careful  absti- 
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nence  from  politics — I  do  not  mean  partisan  politics 
(that  is  a  matter  of  coarse),  bat  from  politics  in  the  large 
and  wider  sense.  With  yoa  it  is  necessarily  different, 
and  the  extraordinary  sagacity  and  firmness  with  which 
yoar  Sapreme  Coart  has  wielded  its  anparalleled  powers 
is  a  thing  for  you  to  thank  God  for  and  for  as  foreigners 
to  envy  and  admire." 

Banquet  at  the  Southern  Hotel. 

The  imposing  ceremonies  of  the  day  ended  with  a 
banquet  in  the  evening  at  the  Southern  Hotel.  "  Never 
perhaps  before,"  says  the  official  report  of  the  proceed- 
ings on  Marshall  day  in  St.  Louis,  ^^  had  there  assembled 
at  this  famous  hostelry  around  the  banquet  table  a 
more  brilliant  and  widely  known  group  of  men.  As 
one  glanced  around  the  banquet  hall  the  scene  was  in- 
deed inspiring.  The  room  was  most  artistically  draped 
with  the  national  colors  intermingled  with  the  more 
sombre  hues  of  colonial  days.  In  front  of  the  presiding 
officer  was  a  life-sized  etching  from  the  celebrated  por- 
trait of  the  Chief  Justice,  painted  by  Inman  about  1831, 
whilst  over  the  presiding  officer's  seat  hung  a  portrait 
painted  five  years  prior  to  Marshall's  death,  by  Chester 
Harding.  The  bar  was  thus  enabled  to  look  upon  the 
pictured  impress  of  their  greatest  judge  as  he  appeared 
towards  the  end  of  his  illustrious  career.  To  add  to 
the  effect  a  band  of  music  rendered  choice  selections 
during  the  hour,  and  the  florists  had  with  skilful  hands 
transformed  the  room'  into  a  veritable  fiower  garden. 
At  the  head  table  sat  the  Hon.  James  Hagerman,  Presi- 
dent of  the  Bar  Association,  whilst  on  either  side  were 
Judges  Caldwell,  Thayer  and  Sanborn  of  the  United 
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States  Circuit  Court  of  Appeals,  Hon.  E.  B.  Adams^  United 
States  District  Judge,  Hon.  Leroy  B.  Valliant  of  the  Su- 
preme Court  of  Missouri,  Hon.  H.  W.  Bond  of  the  St. 
Louis  Court  of  Appeals,  Judges  Wood,  Douglas,  Fisher 
and  Spencer  of  the  Circuit  Court  of  the  city  of  St.  Louis, 
Hon.  John  W.  Noble,  ex-Secretary  of  the  Interior,  James 
L.  Blair  and  Henry  T.  Kent.  At  smaller  tables  conven- 
iently grouped  sat  the  leading  representatives  of  the  St. 
Louis  Bar  whose  achievements  had  added  honor  to  the 
profession." 
President  Hagerman  spoke  in  part  as  follows:  ^ 

President  Hagerman'a  Address. 

Before  I  introduce  to  you  the  illusive  and  delusive 
feature  of  this  festal  occasion,  now  and  hereafter  to  be 
known  as  the  President's  Address,  permit  me  a  word  as 
to  the  origin  of  the  imposing  ceremonies  which  were 
held  in  our  courts  and  schools  to-day  and  which  we  are 
to  conclade  to-night  under  these  flags  (Continental  and 
American),  surrounded  by  this  wilderness  of  flowers, 
amid  the  flow  of  wine  and  eloquence  and  song,  with  the 
august  features  of  Chief  Justice  Marshall  looking  down 
from  these  portraits  and  up  from  this  programme. 

The  celebration  of  this  day  will  tend  to  augment  and 
perpetuate  Marshall's  fame;  it  should  not  diminish  that 
of  Jefferson.  It  must  be  remembered  that  Jefferson's  critr 
icism  of  Marshall  and  the  Supreme  Court  did  not  apply 
to  the  decisions  between  individuals  involving  questions 
of  private  rights  or  those  between  the  Federal  Govern- 
ment and  the  citizens.    The  controversy  between  Jeffer- 

^  The  Editor  regrets  that  want  of  space  has  compelled  the  curtail- 
ment of  the  addresses  of  the  speakers  at  the  dinner. 
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son  and  Marshall  was  more  vital.  It  raged  around  the 
question  as  to  who  was  the  ultimate  arbiter  between  the 
Federal  Government  and  its  co-ordinate  departments  and 
between  them  and  the  States. 

Marshall  stood  for  the  powers  of  the  Federal  Govern- 
ment and  the  Federal  judiciary.  Where  the  Federal  Qt)v- 
ernment  had  power  he  asserted  its  supremacy,  and  he  held 
that  the  Supreme  Court  could  not  only  set  aside  acts  of 
the  State  but  pronounce  void  acts  of  the  Federal  Execu- 
tive and  of  Congress. 

In  my  view  of  Marshall  the  most  striking  of  his  attri- 
butes are  his  dominating  character  and  overwhelming 
influence  and  determined  purpose. 

Justice  Story  said  that  Marshall  bad  the  tenderest 
heart  of  any  man  he  ever  knew,  and  a  lineal  descendant 
of  the  Chief  Justice  has  left  on  record  that  "  he  never  re- 
tired without  kneeling  at  his  bed-side  and  repeating  the 
little  prayer,  *  I  pray  the  Lord  my  soul  to  keep,' "  which 
had  been  taught  him  at  his  mother's  knee  when  he  first 
began  to  lisp. 

Webster  with  his  peroration  in  the  Dartmouth  College 
case,  pleading  for  his  alma  rruUer  and  against  her  ene- 
mies, drew  tears  from  the  eyes  of  the  Chief  Justice;  so 
we  of  the  Bar  know  that  he  was  not  an  adamantine  judge, 
and  for  that  reason,  in  addition  to  others,  we  love  and 
revere  him. 

Marshall's  was  not  an  unconvivial  nature.  If  he  is  per- 
mitted to  look  down  upon  us  no  doubt  he  approves  this 
scene. 

He  was  accustomed  to  boast  that  in  his  cellar  was  ^'  the 
best  Madeira  "  in  all  Virginia,  though  his  rule  was  to  take 
it  only  on  rainy  days.  Once  entertaining  friends  he  asked 
them  to  join  him  in  his  favorite  glass.    It  was  a  royal 
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Bunshiny  day,  not  a  cloud  as  large  as  a  speck  could  be 
seen.  When  reminded  that  he  was  about  to  violate  his 
own  rule,  instantly  and  true  to  the  dominant  instinct  of 
his  life,  he  ruled  that  the  dominions  of  his  jurisdiction 
were  so  wide  that  it  was  certainly  raining  somewhere 
within  them. 

The  first  course  of  the  evening  is  ^^  The  political  con- 
ditions in  the  United  States  as  they  existed  at  the  com- 
mencement of  Marshall's  judicial  career."  Dangerous  as 
it  is,  we  are  to  be  addressed  on  this  subject  by  a  Virgin- 
ian, Mr.  H.  T.  Kent,  who  has  a  pardonable  pride  that  his 
native  State  contributed  the  great  Chief  Justice,  but  we 
shall  have  to  warn  him  that  Virginia's  offering  to  the 
Union  became  afterwards  the  pride  of  the  whole  country. 
Then  in  orderly  succession  will  "  Marshall's  services  as  a 
soldier,  diplomat  and  statesman  "  be  treated  by  Mr.  James 
L.  Blair,  the  son  of  a  distinguished  soldier  and  statesman 
and  himself  a  diplomat  of  high  degree,  aye,  a  statesman, 
too,  who,  with  pen  and  voice,  has  made  himself  a  potent 
factor  in  the  life  of  our  city. 

Before  the  hymn  and  the  benediction  we  shall  be  told  of 
*^  Marshall's  services  as  a  jurist "  by  a  son  of  New  Eng- 
land, Judge  E.  B.  Adams,  who  a  few  years  ago  left  Ver- 
mont, which  was  not  one  of  the  original  States  forming 
the  Constitution,  and  broke  into  the  front  ranks  of  our 
bar,  then  into  the  State  bench  and  later  into  the  Federal 
bench,  as  his  native  State  broke  into  the  Union,  knowing 
it  a  good  place  to  be.  New  England  appointed  Marshall 
and  has  always  asserted  a  kind  of  exclusive  claim  to  him 
which  we  of  other  lineage  dispute.  I  warn  this  puritan 
Vermonter  as  I  warned  the  cavalier  Virginian,  to  avoid 
provincialisms. 

I  have  the  pleasure  now  of  introducing  Mr.  Henry  T. 
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Kent)  who  will  address  yon  on  the  topic  already  men- 
tioned. 

Mr.  Kent's  interesting  review  of  the  contemporary  po- 
litical conditions  of  the  United  States  as  they  existed  at 
the  commencement  of  Marshall's  career  conclnded  as 
follows: 

Address  of  Henry  T.  Kent. 

Betwixt  these  two  extremes,  occupying  a  middle  ground^ 
there  was  a  conservative  school  headed  by  Washington. 
They  were  the  warm  friends  of  popular  government,, 
but  they  demanded  something  more  potential  than  a 
"  mummy  clad  in  robes  of  state."  Their  ideas  resulted 
from  practical  experience.  They  had  seen  the  old  con- 
federation bound  together  by  a  rope  of  sand.  They  had 
seen  its  requisitions  refused  and  its  decrees  mocked  at 
The  fundamental  basis  of  their  belief  was  that  the  govern- 
ment should  be  supreme  as  to  the  powers  granted,  with 
full  power  to  enforce  its  laws. 

In  this  embryonic  state  of  political  thought  how  was  the 
great  problem  of  constitutional  government  to  be  worked 
out  ?  Was  it  to  be  done  by  force  of  arms  ?  Was  it  to  be 
successfully  dealt  with  in  legislative  halls  dominated  by 
partisan  passion  and  prejudice  ?  Or  was  the  majesty  of 
the  law  to  sway  the  reason  of  men  and  bring  them  to 
sober  judgment  ? 

The  Eoman  forum  is  in  ruins,  the  eagles  that  once  at- 
tested the  glory  and  sway  of  her  empire  have  crumbled 
into  dust,  but  the  voice  of  Justinian  still  speaks,  fixing  the 
limits  where  justice  begins  and  injustice  ends. 

It  was  the  golden  era  of  Parliament  when  Burke,  Pitt 
and  Charles  James  Fox  leveled  all  their  powers  against 
the  slave  trafHc  of  the  British  nation,  but  even  the  elo- 
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qnenoe  of  the  masters  was  dumb  beside  the  voice  of 
Mansfield  proclaiming  from  the  judgment  seat  that  ^Hhe 
air  of  England  has  long  been  too  pure  for  a  slave,  and 
every  man  is  free  who  breathes  it."  Was  history  to  re- 
peat itself  ?  Was  some  lofty  character  to  rise  up,  some 
superior  mind  gifted  with  the  prerogative  of  genius  and 
speaking  with  the  power  of  law  impart  to  a  parchment 
^^  inanimate  and  inarticulate  the  voice  of  sovereign  com- 
mand?" 

Could  some  master  mind  so  simplify  this  complex  mech- 
anism as  to  vest  the  General  Government  with  full  and 
complete  powers  for  every  legitimate  end,  and  still  so 
carefully  preserve  the  autonomy  of  the  States  that  both 
could  march  forward  in  harmony?  Could  the  great 
judge  be  alike  the  seer  and  the  prophet  to  transmute 
"  the  letter  that  killeth  unto  the  spirit  that  maketh  alive," 
and  lay  in  judicial  decrees  the  basis  for  adjustment  to 
meet  the  needs  of  the  wondrous  growth  and  develop- 
ments of  the  future  ? 

Was  some  one  great  enough  to  so  mould  the  plastic  con- 
ditions of  political  thought  as  to  lead  the  people  by  the 
power  of  irresistible  reason  and  logic  to  see  the  truth  which 
is  never  partisan,  but  which 

'' ...  is  the  light 
To  guide  the  nations  groping  on  their  way." 

It  is  the  lesson  of  history  that  there  are  crises  in  the 
life  of  a  nation  when  success  or  failure  depends  upon  the 
man  equal  to  the  hour.  Two  such  occasions  had  arisen, 
and  each  time  it  devolved  upon  that  sturdy  New  Eng- 
lander,  John  Adams,  to  find  the  man. 

We  are  told  that  there  is  a  "  Divinity  that  shapes  our 
ends."  In  the  old  Continental  Congress,  when  the  country 
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was  thrilled  with  the  shots  fired  at  Lexington  and  Con- 
cord, when  petitions  to  the  King  had  ceased  and  there 
was  a  call  to  arms,  perhaps  it  was  some  unseen  Spirit 
that  whispered  into  Adams'  ear,  as  with  a  sense  of  the 
tremendous  responsibility  of  the  hour,  he  arose  and  nom- 
inated for  commanding  chief  of  the  American  forces 
Oeorge  Washington  of  Virginia.  A  quarter  of  a  century 
has  now  passed  by.  The  sacrifices  evidenced  by  the  blood 
that  stained  the  snows  at  Valley  Forge  had  been  wiped 
out  by  the  crowning  victory  at  Torktown.  The  sword 
had  made  good  what  the  pen  had  declared.  We  had  suc- 
cessfully passed  through  the  critical  period  of  American 
history,  that  period  in  which  we  well  nigh  lost  in  peace  all 
that  we  had  gained  in  war.  The  Constitution  had  been 
formed  and  adopted.  The  government  had  been  success- 
fully launched  under  the  administration  of  Washington 
and  the  country  lifted  up  from  Colonial  dependence  to 
the  position  of  a  great  Nation. 

The  Federalist  party  had  been  defeated  and  it  was  the 
closing  hour  of  its  last  administration.  There  was  a  va- 
cancy at  the  head  of  the  Supreme  Court,  a  body  that  was 
to  be  the  final  arbiter  of  the  most  momentous  questions 
ever  submitted  to  any  tribunal.  President  Adams  was 
called  on  to  act.  Mayhap  as  the  commission  was  about 
to  go  forth  to  the  first  judicial  officer  of  the  country,  the 
same  voice  again  whispered  into  his  ear,  and  caused  to 
be  writ  in  that  commission  the  name  of  one  whose  fame 
was  to  grow  with  the  ages,  for  the  language  of  Justice 
Story  was  neither  strained  nor  exaggerated,  that  '^even  if 
the  Constitution  of  this  country  should  perish,  his  glori- 
ous judgments  will  still  remain  to  instruct  mankind  until 
liberty  shall  cease  to  be  a  blessing." 

It  was  the  name  of  the  Great  Chief  Justice. 
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Addreas  of  James  L.  Blair. 

Marshall's  great  fame  as  a  jurist  has  almost  overshad- 
owed his  other  qualities,  yet  he  earned  distinction  as  a 
soldier,  performed  most  valoable  services  to  his  conntry 
as  a  diplomatist,  and  stood  amongst  the  foremost  men  of 
his  time  as  a  statesman.  Like  Michelangelo,  who  is  known 
in  the  present  age  as  a  painter  only,  though  pre-eminent 
among  his  contemporaries  as  a  sculptor,  poet  and  archi- 
tect, the  great  Chief  Justice  is  now  popularly  known  only 
in  that  capacity.  On  this  occasion,  commemorating  the 
beginning  of  his  long  career  as  a  jurist,  it  is  both  pleas- 
ing and  profitable  to  recount  his  high  attainments  in 
other  ways  less  known,  though  but  little  less  to  be  ad- 
mired.   .    .    . 

After  sketching  Marshall's  private  life  and  public  ca- 
reer prior  to  his  appointment  as  Chief  Justice,  Mr.  Blair 
proceeded: 

This  closes  the  narrative  of  Marshall's  active  public 
life,  though  after  his  accession  to  the  Supreme  Bench  he 
continued  to  take  a  lively  interest  in  the  political  affairs 
of  his  own  State  and  the  Nation,  and  served  in  the  Yir- 
ginia  Constitutional  Convention  of  1829. 

Marshall  was  a  Federalist,  but  not  of  the  extreme 
school  of  Hamilton,  yet  he  was  denounced  as  an  advocate 
of  aristocratic  principles,  a  loyalist  and  an  enemy  of  re- 
publicanism. 

His  theory  of  government  caused  him  to  view  with 
fear  the  extreme  State-rights  doctrine  held  by  the  domi- 
nant party  in  his  native  State.  Of  this  he  says:  "The 
word  State-rights,  as  expounded  by  the  resolution  of  1798 
and  the  report  of  1799  construed  by  our  legislature,  has 
a  charm  against  which  all  reasoning  is  vain.  Those  reso- 
lutions and  that  report  constitute  the  creed  of  every 
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politician  who  hopes  to  rise  in  Virginia;  and  to  question 
them,  or  even  to  adopt  the  construction  given  by  their 
author,  is  deemed  political  sacrilege." 

In  his  great  decisions  interpreting  the  Constitution, 
which  like  rare  jewels  illumine  the  history  of  our  juris- 
prudence, were  involved  political  questions  of  the  high- 
est moment.  He  was,  as  Justice  Story  says,  *'  The  very 
oracle  of  the  law;"  but  no  man  who  did  not  combine 
with  a  knowledge  of  the  law  a  genius  for  statesmanship 
could  ever  have  exhibited  the  breadth  of  view,  the  con- 
summate wisdom  which  characterized  these  judgments. 
He  had  been  accused  of  being  the  mere  technical  lawyer; 
the  man  of  books,  incapable  of  rising  above  precedent. 
Nothing  could  have  more  completely  refuted  this  charge 
than  the  decisions  in  Marbury  v.  Madison,  Cohens  v.  Vir- 
ginia, M'CuUoch  V.  State  of  Maryland,  and  Gibbons  v. 
Ogden.  The  exact  knowledge  of  the  political  structure 
of  our  government,  the  comprehensive  view  of  the  inter- 
relations of  its  departments  and  of  the  necessity  of  con- 
struing the  Constitution  so  as  to  make  it  an  efficient 
charter  of  powers  and  not  "  a  splendid  bauble,"  these 
were  essential  to  an  understanding  of  the  questions  in- 
volved and  to  their  true  determination,  and  these  he 
possessed  in  the  highest  degree.  A  Coke,  an  Eldon  could 
never  have  scaled  these  heights.  Only  the  -combined 
genius  of  the  jurist  and  statesman  in  a  Mansfield  or  a 
Marshall  could  have  penetrated  to  the  heart  of  these 
great  problems  and  found  their  true  solution.  When  we 
remember  that  in  adopting  the  Constitution  we  embarked 
upon  an  unknown  sea,  where  the  charts  which  had  guided 
lawyers  and  statesmen  of  former  ages  were  more  calcu- 
lated to  mislead  than  to  guide;  when  we  consider  that 
the  bitterness  of  faction  made  issues  so  sharp  that  upon 
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most  of  these  questions  every  legal  argument  was  an 
acrimonious  political  debate;  when  we  remember  the 
vast  field  to  be  covered  and  the  fearful  consequences  of 
error,  we  cannot  but  contemplate  with  awe  the  majestic 
sweep  of  the  genius  of  the  man  who,  with  the  unerring 
insight  of  his  incomparable  mind,  made  bright  the  dark 
places  and  saved  the  Nation  from  disaster. 

What  is  the  essence  of  human  greatness  none  can  de- 
fine; certainly  not  in  the  abstract,  and  only  approxi- 
mately in  the  case  of  any  particular  person.  It  does  not 
consist  in  any  one  gift  or  trait,  for  in  such  case  there  re- 
sults only  the  specialist  of  greater  or  less  note.  Nor 
does  the  possession  of  many  such  qualities  necessarily 
make  their  possessor  great.  In  the  case  of  Marshall,  his 
eminence  rested  upon  the  rare  assemblage  of  certain 
faculties,  each  of  special  excellence  in  itself,  and  in  har- 
monious conjunction  supremely  effective;  amongst  these 
must  be  classed  the  instant  perception,  the  complete 
analysis,  the  swift  co-ordination  of  facts;  the  immediate 
discernment  of  their  inter-relations,  the  unerring  induc- 
tion or  deduction  of  causes  or  consequences,  and  the  in- 
tuitive application  to  those  of  the  appropriate  law  or  the 
controlling  principle,  all  without  effort,  without  even  a 
consciousness  of  the  process.  And  these  faculties  so  well 
ordered  and  elastic  that  in  every  department  of  human 
affairs  they  worked  as  easily  as  if  specially  constructed 
to  meet  each  particular  case.  Among  these  qualities 
must  also  be  included  both  moral  conviction  and  exalted 
sentiment,  for  these  are  components  of  all  true  greatness. 
It  was  in  this  union  of  qualities  that  the  supreme  power 
of  Webster  consisted;  it  was  the  want  of  some  of  these 
elements  that  made  Bacon  the  "  wisest,  brightest,  mean- 
est of  mankind."    Without  this  just  admixture,  without 
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this  poise  and  balance,  which  harmony  alone  can  insure^ 
the  greatest  gifts  are  often  valueless;  in  their  symmet- 
rical association  consists  genius.  And  the  only  touch- 
stone of  this  collective  endowment  is  adequateness  for 
every  condition,  competence  to  deal  successfully  with 
every  situation. 

This  peculiar  combination  of  essential  qualities  Mar- 
shall possessed  in  greater  perfection  than  any  other  of 
our  public  men  excepting  Webster.  This  is  the  founda- 
tion of  his  greatness,  his  versatile  greatness.  No  human 
intellect  ever  dealt  with  larger  problems  of  more  varied 
complexity,  and  none  of  greater  moment  to  the  human 
race.  To  none  of  these  were  his  great  powers  unequal, 
in  dealing  with  all  he  showed  that  variety  of  excellence 
which  transcends  the  severest  exactions  of  criticism.  In 
commenting  upon  his  extraordinary  qualities,  whether 
singly  or  in  symmetrical  combination,  language  which  in 
the  case  of  most  men  would  be  mere  panegyric,  seems  in 
his  case  commonplace;  our  tongue  contains  no  phrase  of 
eulogy  which,  when  applied  to  him,  can  be  called  exag- 
gerated. 

« Formed  for  all  parts,  in  aU  alike  he  shined 
Variously  great" 

It  is  one  of  his  distinctions  that  the  more  his  life  is  stud- 
ied the  greater  he  appears.  In  most  of  the  great  men 
in  history  there  is  some  inequality,  but  all  the  public 
acts  as  well  as  the  private  life  of  Marshall  reward  the 
closest  scrutiny  with  an  increased  admiration  for  his  great 
powers  and  disclose  no  defect.  He  is  one  of  the  few  great 
men  of  the  world  whose  acts  are  so  widely  accepted  as 
precedents  and  whose  words  have  crystallized  into  max- 
ims.   He  was  indeed  "  iottia  teres  atqtce  rotundus?^ 

The  speeches  and  writings  of  Marshall  were  entirely 
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without  polish,  bnt  directness,  lucidity  and  force  were 
their  main  features.  One  marked  characteristic  of  his 
diction  was  his  use  of  simple,  strong  words  of  Anglo- 
Saxon  derivation.  He  often  used  direct  qnestions  as  a 
means  of  exhibiting  the  vice  of  his  adversary's  position. 
A  good  example  of  this  latter  practice,  as  well  as  an  illos- 
tration  of  his  far-sighted  statesmanship,  occurs  in  the 
debate  upon  the  Constitution,  where,  in  answer  to  the  ob- 
jection that  the  adoption  of  that  instrument  would  result 
in  the  loss  of  the  Mississippi  river,  he  asked:  ^^Have  we 
no  navigation  or  do  we  derive  no  benefit  from  the  Mis- 
sissippi? How  shall  we  retain  it?  By  retaining  that  weak 
government  which  has  hitherto  kept  it  from  us?  Is  it  thus 
that  we  shall  secure  that  navigation  ?  Give  the  govern- 
ment the  power  to  retain  it  and  then  we  may  hope  to 
derive  actual  advantages  from  it." 

And  again,  when  it  was  said  that  the  adoption  of  the 
Constitution  would  absorb  in  the  Federal  service  the  vir- 
tue and  talent  of  the  country,  he  adroitly  used  this  argu- 
ment as  an  answer  to  the  fears  of  its  promoters  that  the 
Federal  officials  would  oppress  the  people,  saying :  ^  Will 
our  most  virtuous  act  the  most  wickedly?  "  That  fa- 
mous passage  in  his  plea  for  the  Federal  courts  well  illus- 
trates his  high  conception  of  the  judicial  office  and  his 
power  of  statement.  Said  he:  "I  have  always  thought 
from  my  earliest  youth  till  now  that  the  greatest  scourge 
an  angry  Heaven  ever  inflicted  upon  an  ungrateful  and 
sinning  people  was  an  ignorant,  a  corrupt  or  a  dependent 
judiciary." 

Though  it  is  not  within  the  scope  of  my  theme,  I  can- 
not forbear  a  word  as  to  bis  personality.  He  was  notable 
for  simplicity  of  manner  and  absolute  purity  of  thought 
A  perfect  modesty  permeated  his  whole  life,  and  it  adds 
Vol*  n— 84 
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not  a  little  to  the  greatness  of  one  who  must  have  been 
conscious  of  his  powers,  and  who  yet  showed  constant 
deference  to  all  men.  His  integrity  was  without  blemish ; 
he  had  that  very  ^^  chastity  of  honor  which  felt  a  stain 
like  a  wound."  A  heart  full  of  tender  sympathy  for  old 
and  young,  a  buoyant  nature,  rejoicing  in  friendly  inter- 
course with  all,  and  a  profound  religious  sentiment,  were 
conjoined  in  him  with  a  deep-seated  regard,  almost  rev- 
erence, for  women.  To  Harriet  Martincau  he  said  that 
he  had  a  steadfast  conviction  of  their  intellectual  equal- 
ity with  men,  and  with  this  a  deep  sense  of  their  social 
injuries;  his  own  pure  heart  gave  him  a  clear  perception 
of  the  purity  of  theirs.  His  candor  was  perfect  John 
Randolph,  his  bitterest  opponent  in  the  Virginia  Con- 
vention, publicly  testified  to  this  virtue.  It  was  this 
quality  which  gave  such  weight  to  his  arguments  and 
decisions,  for  no  public  man  of  his  day,  except  perhaps 
Thomas  Jefferson,  however  divided  from  him  by  party 
lines,  ever  questioned  his  sincerity.  He  never  spoke  ill  of 
any  man,  and  his  generosity  was  ^'as  large  as  his  mind 
and  as  unostentatious  as  his  life." 

When  we  consider  all  the  attributes  of  this  remarkable 
character,  his  learning,  his  wisdom,  his  patriotism,  in 
happy  union  with  his  charming  personality  jind  superb 
intellectual  equipment,  his  inestimable  services  to  his 
country  in  the  formation  of  the  government  and  the 
preservation  of  its  institutions,  we  cannot  but  feel  that 
we  stand  in  the  presence  of  one  of  the  greatest  of  man- 
kind ;  one  whose  qualities  of  the  heart  endear  him  to  every 
American,  and  whose  peerless  intellect  must  ever  sustain 
him  upon  the  very  summit  of  human  admiration. 

It  is  well,  then,  that  we  do  honor  to  his  memory;  well 
that  we  should  recall  those  matchless  endowments  of 
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mind  which  raised  him  to  imperishable  fame;  but  while 
we  treasure,  as  a  priceless  national  heritage,  the  memory 
of  Marshall,  the  soldier,  the  great  lawyer,  the  able  diplo- 
mat, the  candid  historian,  the  eminent  statesman,  the  de- 
voted patriot,  and  the  greatest  jurist  in  our  history,  let  us 
not  forget  that  the  brightest  ornament  of  this  immortal 
career  is  the  serene  and  stainless  virtue  of  Marshall  the 
man;  a  virtue  that  knew  no  '^  variableness,  neither  shadow 
of  turning." 

Address  of  Elmer  B.  Adams. 

So  much  has  been  spoken  and  written  of  John  Mar- 
shall during  the  last  one  hundred  years  and  more  that  I 
cannot  hope  to  express  a  single  new  or  original  thought 
concerning  him.  I  can  only  attempt  to  refresh  the  mem- 
ory concerning  some  of  the  prominent  features  of  his 
character  and  judicial  career. 

In  order  to  properly  appreciate  his  services  as  a  jurist, 
it  is  necessary  to  call  attention  briefly  to  the  progress  of 
Federal  jurisprudence  and  to  the  estimation  in  which  the 
judicial  office  was  held  at  and  before  the  time  he  was  ap- 
pointed Chief  Justice. 

The  Constitution  of  the  United  States  had  created  a 
system  of  government  radically  different  from  that  under 
the  Articles  of  Confederation.  The  several  States  bad  sur- 
rendered a  part  of  their  sovereign  power  to  the  United 
States,  and  thereafter  had  to  learn  the  difficult  lesson  how 
to  exercise  their  own  reserved  powers  harmoniously  with 
those  conferred  by  them  upon  the  Nation.  The  decision 
of  the  Supreme  Court  in  the  great  case  of  Chisholm  v. 
Georgia  (2  Dallas,  419),  that  a  sovereign  State  might  be 
arraigned  before  the  Supreme  Court  at  the  instance  of  a 
private  citizen  of  another  State,  had  so  shocked  the  then 
prevailing  sentiment  as  to  cause  the  immediate  adoption 
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of  the  Eleventh  Amendment  to  the  Constitation  as  a  neo- 
essary  antidote  for  what  appeared  to  many  to  be  an  im- 
pions  infraction  of  the  sacred  dogma  of  State  sovereignty. 

While  it  is  freely  admitted  that  the  early  jndgesin  the 
case  of  Calder  v.  Bull  (8  Dallas,  386),  and  some  other  like 
cases,  had  so  expressed  themselves  as  to  give  enconrage- 
ment  to  the  friends  of  the  Constitution,  it  mnst  be  con- 
ceded that  the  harden  of  subordinating  the  authority  of 
the  States  to  the  limited  authority  of  the  Nation,  and  of 
creating  a  new  and  radically  changed  sentiment  recog- 
nizing national  authority  within  its  constitutional  limits, 
was  so  great  that  comparatively  little  was  accomplished 
during  the  first  decade  of  the  court's  existence.  There 
seems  also  to  have  been  a  failure  to  appreciate  the  full 
dignity  and  responsibility  of  the  court  on  the  part  of  its 
judges. 

It  was  at  this  incipient  stage  in  the  progress  of  estab- 
lishing national  supremacy,  at  this  period  of  doubt  and 
distrust  concerning  the  dignity  and  utility  of  the  court, 
that  John  Marshall  became  Chief  Justice  and  assumed 
the  responsible  duties  of  that  great  office. 

He  brought  to  his  new  position  a  mind  trained  and  en- 
riched by  diversified  and  important  public  service ;  he  had 
been  a  brave  and  courageous  soldier  deeply  imbued  with 
the  revolutionary  spirit;  had  risen  to  distinction  at  the 
bar  of  his  native  State  in  competition  with  lawyers  like 
Patrick  Henry,  Nathaniel  Pendleton  and  George  Wythe; 
had  achieved  renown  in  legislative  halls,  both  State  and 
National;  had  been  high  in  the  councils  of  the  immortal 
Washington;  had  served  President  Adams  in  the  execu- 
tion of  delicate  diplomatic  trusts;  had  been  an  ardent 
advocate  of  the  adoption  of  the  Constitution  and  one  of 
its  ablest  and  most  effective  defenders  when  afterwards 
assailed. 
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One  hundred  years  ago  to-day,  on  the  occasion  of  the 
first  meeting  of  the  court  in  the  city  of  Washington, 
John  Marshall  took  his  seat  as  Chief  Justice.  His  first 
associates  were  William  Cashing,  William  Paterson,  Sam- 
uel Chase,  Bushrod  Washington  and  Alfred  Moore.  One 
of  these  men  had  been  a  member  of  the  court  since  its 
organization  in  1789,  and  each  of  the  others  was  more  or 
less  experienced  in  the  consideration  of  the  great  ques- 
tions likely  to  arise;  but,  notwithstanding  these  facts, 
Marshall's  intellectual  strength  and  vigor,  and  his  superb 
self-confidence  and  courage,  forthwith,  modestly  but  ef- 
fectually asserted  themselves  and  he  became  at  once 
chief  in  deed  as  he  was  in.  name.  The  reports  of  decisions 
before  that  time  show  that  the  Associate  Justices  gen- 
erally had  prepared  the  opinions  of  the  court.  From  now 
on  a  striking  change  appears.  The  new  Chief  Justice 
becomes  at  once  the  organ  of  the  court  and  continues 
substantially  so  throughout  his  long  term  of  service.  For 
the  first  five  year^  he  delivered  the  opinion  of  the  court 
in  every  case  submitted  to  it,  with  the  exception  of  less 
than  a  half  dozen,  and  in  most  of  these  he  was  disqualified 
because  he  had  been  of  counsel  to  one  of  the  parties  liti- 
gant. During  the  next  seven  years  he  wrote  over  one 
hundred  and  thirty  opinions  as  against  about  fifty  by 
all  of  his  associates  together.  While  the  same  proportion 
is  not  kept  up  in  the  later  years  of  his  incumbency,  it  is 
nevertheless  true  that  at  no  time  did  any  of  his  associates 
nearly  approach  him  in  the  number  of  opinions  written 
by  them.  But  it  is  not  to  the  number  of  his  decisions 
that  special  significance  is  attached.  Their  character  and 
quality  is  what  has  given  him  imperishable  fame ;  to  these, 
then,  reference  must  necessarily  be  made  in  considering 
the  subject  assigned  to  me  for  this  occasion. 
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Daring  the  first  year  of  his  official  life  the  great  case 
of  Marbury  v.  Madison  (1  Cranch,  137)  came  before  the 
court,  and  in  the  decision  of  that  case  he  first  exhibited 
as  a  judge  that  great  breadth  of  intellectual  vision ;  that 
wonderful  power  of  logic;  that  clear  perception  of  the 
broad  fundamental  meaning  of  the  Constitution,  and 
that  profound  appreciation  of  the  principle  of  National 
sovereignty,  which  signally  distinguished  him  throughout 
his  entire  judicial  career. 

Time  forbids  and  the  intelligence  of  this  assemblage  of 
lawyers  renders  it  unnecessary  for  me  to  enter  into  any 
detailed  statement  of  the  facts  of  this  well-known  case. 
It  was  the  first  judicial  outcropping  of  the  irrepressible 
conflict  between  the  Hamiltonian  and  Jeffersonian  con- 
stitutional theories.  It  was  contended  that  the  delivery 
of  a  commission  to  a  person  legally  entitled  thereto  was 
a  political  act  belonging  to  the  executive  department 
alone,  for  the  performance  of  which  entire  confidence 
was  reposed  by  the  Constitution  in  the  executive  depart- 
ment, and  with  the  non-performance  of  which  the  courts 
had  no  concern.  The  fallacy  of  this  contention  was  clearly 
exposed  by  the  inexorable  logic  of  the  Chief  Justice,  thus: 
"  When  an  officer  is  directed  peremptorily  to  perform 
certain  acts;  when  the  rights  of  individuals  are  depend- 
ent upon  the  performance  of  those  acts,  he  is  so  far  the 
officer  of  the  law,  is  amenable  to  the  laws  for  his  conduct 
and  cannot  at  his  discretion  sport  away  the  vested  rights 
of  others.  .  .  .  When  specific  duty  is  assigned  by  law 
and  individual  rights  depend  upon  the  performance  of 
that  duty,  it  seems  equally  clear  that  the  individual  who 
considers  himself  injured  has  a  right  to  resort  to  the  laws 
of  his  country  for  a  remedy." 

This  decision  established  the  important  principle  that 
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executive  officers  are  amenable  to  the  courts  of  the  land 
with  respect  to  many,  if  not  all,  of  their  strictly  minis- 
terial duties. 

But  that  case,  as  generally  regarded  by  the  profession, 
is  more  celebrated  as  the  first  unequivocal  judicial  dec- 
laration that  the  Supreme  Court  of  the  United  States 
was  possessed  of  jurisdiction  and  power  to  declare  an  act 
of  Congress  void  if  in  violation  of  the  Constitution,  and 
that  its  duty  was  to  fearlessly  exercise  that  jurisdiction 
and  power  whenever  occasion  demanded  it. 

The  inherited  traditions  of  the  people,  the  well-known 
omnipotency  and  inviolability  of  the  acts  of  the  English 
Parliament;  familiarity  with  the  sovereign  and  irrespon- 
sible power  of  State  legislatures  under  the  Articles  of 
Confederation;  and  above  all,  the  vigorous  and  aggres- 
sive policy  of  the  Anti-Federalist  party  then  in  control 
of  the  government  in  favor  of  a  strict  construction  of 
the  Constitution,  rendered  submission  to  any  restraints 
upon  legislation,  novel  and  uncongenial;  and  the  first 
attempt  to  enforce  that  restraint  by  the  judicial  depart- 
ment was  looked  upon  by  many  as  an  intolerable  usurpa- 
tion of  power. 

For  this  reason,  doubtless,  Marshall  did  not  con- 
tent himself  by  a  summary  disposition  of  a  question, 
which  seems  to  us  in  the  clear  light  of  to-day  of  easy 
solution,  but  in  a  spirit  of  great  earnestness  and  candor 
and  with  irrefutable  reasoning  proceeded  to  elaborate  at 
length  the  great  principle  that  the  Constitution  is  the 
supreme  law,  unchangeable  by  ordinary  legislation,  and 
therefore  that  a  legislative  act  contrary  to  the  Constitu- 
tion is  not  law.  He  then  exhaustingly  discusses  the  pow- 
ers of  the  judicial  department  and  concludes,  using  his 
own  laaguage :  "  It  is  emphatically  the  province  and  duty 
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of  the  judicial  department  to  say  what  the  law  is,  .  .  . 
and  if  two  laws  conflict  with  each  other  the  courts  must 
decide  the  operation  of  each."  "  This,"  he  says,  "  is  the 
very  essence  of  judicial  duty." 

That  great  case,  although  seyerely  criticised  at  the 
time  by  strict  constructionists  as  largely  obiter  and  as  an 
unwarrantable  extension  of  the  Federal  principle,  forth- 
with marked  the  new  Chief  Justice  as  an  able  and  fear- 
less expounder  of  the  Constitution,  and  has  from  that  day 
to  this  been  universally  recognized  as  establishing  one  of 
the  great  comer-stones  of  our  constitutional  jurispru- 
dence. 

Many  other  cases  of  considerable  moment  relating  to 
a  variety  of  subjects,  such  as  patent  rights,  salvage,  prize, 
insurance,  practice,  pleadings  and  jurisdiction,  were,  in 
their  order,  patiently  heard  and  conscientiously  disposed 
of  by  him.  To  these  the  time  at  my  disposal  will  not 
allow  any  reference.  But  in  1809  another  great  case 
arose  involving  principles  vitally  affecting  the  stability 
of  the  Nation.  The  State  of  Pennsylvania  had  passed 
an  act  requiring  its  Governor  to  demand  certain  money, 
the  proceeds  of  the  sale  of  the  sloop  Active,  contrary  to 
the  decree  of  the  United  States  court  concerning  the  same, 
and  requiring  the  Grovernor  to  use  any  means  in  his  power 
necessary  for  the  protection  of  what  is  in  the  act  said  to 
be  ^'  the  just  rights  of  the  State,"  and  also  requiring  the 
Governor  to  protect  the  defendants  and  their  property 
against  any  process  whatever  issued  out  of  the  Federal 
courts.  This  was  a  defiant  challenge  of  the  Federal  au- 
thority, and  the  question  presented  in  the  mandamus  pro- 
ceedings brought  against  the  District  Judge  (United  States 
V.  Peters,  6  Cranch,  184)  was  whether  the  process  of  the 
United  States  courts  could  be  executed  in  the  State  of 
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Pennsylvania.  The  Chief  Jostice  met  this  question  with 
oharaoteristio  firmness  and  courage.  He  starts  out  with 
the  inspiring  assurance  that  the  court  has  considered  the 
question  '^with  great  attention  and  with  serious  con- 
cern," and  immediately  proceeds  with  a  convincing,  log- 
ical demonstration  that  the  legislature  of  a  State  cannot 
annul  the  judgments  nor  determine  the  jurisdiction  of 
the  courts  of  the  United  States.  A  few  of  his  grave  and 
powerful  expressions  in  this  case  well  illustrate  his  judi- 
cial style.  He  says:  ^'  If  the  legislatures  of  the  several 
States  may  at  will  annul  the  judgments  of  the  courts  of 
the  United  States  and  destroy  the  rights  acquired  under 
those  judgments,  the  Constitution  itself  becomes  a  solemn 
mockery,  and  the  Nation  is  deprived  of  the  means  of  en- 
forcing its  laws  by  the  instrumentality  of  its  own  tribu- 
nals. ...  It  will  be  readily  conceived  that  the  order 
which  this  court  is  enjoined  to  make  by  the  high  obli- 
gations of  duty  and  of  law  is  not  made  without  extreme 
regret  at  the  necessity  which  has  induced  the  applica- 
tion. But  it  is  a  solemn  duty  and  therefore  must  be  per- 
formed. A  peremptory  ma/ndamus  must  be  awarded." 
Threats  of  resistance  and  civil  insurrection  ensued,  but 
the  judgment  of  the  coart  was  executed  and  the  majesty 
of  the  law  vindicated,  and  another  corner-stone  of  na- 
tional supremacy  was  so  permanently  laid  that  no  State, 
by  its  legislature  or  otherwise,  has  since  then,  save  in 
the  short  hiatus  occasioned  by  the  Civil  War,  seriously 
interfered  with  the  execution  of  the  process  of  the  Fed- 
eral courts. 

Without  referring  to  many  of  the  great  opinions  which 
fell  from  his  pen  in  the  intervening  years,  reference  must 
be  made  to  the  very  important  case  of  M'Culloch  v. 
Maryland  (4  Wjieaton,  316). 
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After  declaring  the  Act  of  Congress  incorporating  the 
Bank  of  the  United  States  to  be  a  constitutional  exercise 
of  power  intended  to  aid  in  the  execution  of  some  of  the 
enumerated  powers  of  government,  the  Chief  Justice  pro- 
ceeds in  his  inimitable  way  to  a  demonstration  that  the 
State  cannot  tax  an  instrumentality  of  the  Federal  Gov- 
ernment. It  was  in  this  case  that  Marshall  used  the  oft- 
quoted  aphorism :  "  The  power  to  tax  involves  the  power 
to  destroy."  Believing  that  this  case  best  illustrates  his 
logical  and  exhaustive  methods  of  reaching  and  stating 
conclusions,  I  will  ask  you  to  listen  for  a  moment  to  a 
few  excerpts  taken  from  his  opinion.  He  says:  "Let us 
resume  the  inquiry  whether  this  power  can  be  exercised 
by  the  respective  States  consistently  with  a  fair  construc- 
tion of  the  Constitution?  That  the  power  to  tax  involves 
the  power  to  destroy;  that  the  power  to  destroy  may  de- 
feat and  render  useless  the  power  to  create;  that  there  ia 
a  plain  repugnance  in^  conferring  on  one  government  a 
power  to  control  the  constitutional  measures  of  another 
.  .  •  are  propositions  not  to  be  denied.  .  .  .  Would 
the  people  of  any  one  State  trust  those  of  another  with  the 
power  to  control  the  most  insignificant  operations  of 
their  State  Government?  We  know  they  would  not. 
...  If  we  apply  the  principle  for  which  the  State  of 
Maryland  contends  to  the  Constitution  generally,  we 
shall  find  it  capable  of  changing  totally  the  character  of 
that  instrument.  We  shall  find  it  capable  of  arresting 
all  the  measures  of  Government,  and  of  prostrating  it  at 
the  foot  of  the  States.  ...  If  the  State  may  tax  one 
instrument  employed  by  the  Government  in  the  execu- 
tion of  its  powers,  they  may  tax  any  and  every  other  in- 
strument. .  .  .  They  may  tax  all  the  means  employed 
by  the  govemmeut  to  an  excess  which  would  defeat  all 
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the  ends  of  govemnient.  This  was  not  intended  by  the 
American  people.  They  did  not  design  to  make  their 
Government  dependent  on  the  States." 

With  what  stately  march  these  words  proceed  I  With 
what  convincing  power  do  they  fall  from  his  pen!  Who 
could  in  reason  controvert  the  inevitable  conclusion? 
Three  generations  of  lawyers  and  judges  have  done  them 
respectful  and  obedient  homage.  On  the  authority  of 
the  principle  laid  down  in  this  decision  the  Supreme 
Court  subsequently,  in  Collector  v.  Day  (11  Wallace),  held 
that  the  converse  of  the  proposition  was  also  true ;  namely, 
that  the  Federal  Government  cannot  tax  an  instrumen- 
tality or  agency  of  the  State  Government. 

The  Dartmouth  College  case  (4  Wheaton,  618)  marks 
another  significant  advance  in  the  progress  of  National 
development. 

The  effort  of  the  distinguished  counsel  for  Kew  Hamp- 
shire was  to  limit  the  contracts  inviolable  by  State  legis- 
lation to  transactions  between  individuals  respecting 
property,  but  the  conclusion  reached  established  a  broader 
and  more  comprehensive  scope  for  the  constitutional 
provision  in  question,  and  bound  States  and  municipali- 
ties no  less  than  individuals  to  the  obligations  of  their 
contracts.  This  great  case  has  been  the  bulwark  of  cor- 
porate franchises  and  property,  and  to  this  day  is  the 
leading  case  cited  by  the  profession  in  support  of  the 
proposition  that  legislative  grants  and  privileges  once 
conferred  are  protected  from  infraction  by  any  subse- 
quent legislative  act,  unless  power  for  that  purpose  is  re- 
served in  the  act  granting  the  franchise. 

The  last  of  the  great  cases  to  which  my  limited  time 
will  permit  any  extended  reference  is  Cohens  v.  Virginia 
(6  Wheaton,  264).    This  case,  by  reason  of  the  moment- 
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DOS  questions  involved,  as  well  as  the  clear,  courageous 
and  convincing  exposition  of  them,  is  undoubtedly  a 
beacon  light  in  our  constitutional  jurisprudence,  and  is 
one  of  the  most  enduring  monuments  to  the  memory  of 
the  great  Chief  Justice. 

Attention  might  be  called,  had  I  time,  to  another  great 
case,  Gibbons  v.  Ogden  (9  Wheaton,  1),  in  which  the  court, 
by  the  great  Chief  Justice,  expounded  the  commerce 
clause  of  the  Constitution  so  satisfactorily  and  so  con- 
clusively that  hundreds  of  later  decisions  have  consist- 
ently reposed  upon  its  authority. 

In  these  days  of  grave  National  Issues,  when  plain  con- 
stitutional safeguards  and  restraints  oppose  the  ambitious 
projects  of  men,  it  is  not  uncommon  to  hear,  by  way  of 
attempted  justification  of  their  plans,  that  the  Constitu- 
tion as  interpreted  by  Marshall  is  so  elastic  as  to  warrant 
any  legislation  compatible  with  and  necessary  to  work 
out  what  they  are  pleased  to  call  "  manifest  destiny." 
They  say  the  Constitution  as  so  interpreted  by  him  was 
such  a  departure  from  the  text  of  that  instrument  as  to 
render  it  scarcely  recognizable  by  its  original  framers; 
that  Marshall  gave  it  an  expansiveness  of  operation  which 
fully  justifies  their  contentions. 

This  kind  of  argument  I  believe  to  be  totally  unwar- 
ranted by  the  facts,  and  resort  to  it  must  be  bom  of  an 
urgent  necessity  for  some  sustaining  authority.  No  can- 
did man  can  read  Marshall's  elucidation  of  any  of  the 
provisions  of  that  great  instrument  without  intellectually 
acquiescing  in  the  same  and  even  wondering  how  any 
other  conclusion  could  seriously  have  been  contended  for. 

He  never  perverted  an  express  power  nor  enlarged  it 
beyond  its  fair,  reasonable  meaning.  He  never  gave  his 
approval  to  the  exercise  of  an  incidental  power  without 
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clearly  and  satisfaotorily  demonBtrating  that  it  was^ 
within  the  trae  meaning  of  the  Constitation,  appropriate 
and  necessary  for  carrying  into  execution  some  one  of  the 
expressed  powers. 

That  profound  jurist  who  held,  in  Longhborough  v. 
Blake  (5  Wheaton,  317),  that  the  power  of  Congress  to 
levy  and  collect  taxes,  duties,  imposts  and  excises,  subject 
to  the  proviso  that  they  must  be  uniform  throughout  the 
United  States,  "  extends  to  all  places  over  which  the  gov- 
ernment extends;"  that  the  term  '^United  States,"  as 
there  employed,  ^'  is  given  to  our  great  Bepublic,  which  is 
composed  of  States  and  Territories,"  and  that  the  '^  Dis- 
trict of  Columbia  or  the  territory  west  of  the  Missouri " 
(as  it  was  in  1820  when  that  decision  was  made)  ^^  is  not  less 
within  the  United  States  than  Maryland  or  Pennsylvania," 
cannot  be  fairly  quoted  or  claimed  as  authority  for  the 
contention  that  the  provision  of  the  Constitution  requir- 
ing all  taxes,  imposts  and  duties  to  be  uniform  through- 
out the  United  States  should  be  so  construed  as  to  deprive 
a  Territory  subject  to  the  Government  of  the  United 
States  of  its  protection  and  benefit. 

Would  that  the  spirit  of  the  wise  and  intrepid  ex- 
pounder of  the  Constitution,  whose  memory  we  honor  to- 
night, could  descend  upon,  guide  and  inspire  us  in  these 
days  of  National  peril ! 

I  have  now  briefly  referred  to  a  few  of  the  great  lead- 
ing opinions  on  important  constitutional  questions  deliv- 
ered by  Marshall  during  his  illustrious  career  as  Chief 
Justice.  These,  I  believe,  are  generally  regarded  as  his 
greatest  efforts  and  his  most  valuable  contributions  to 
constitutional  law.  More  than  fifty  other  cases  involving 
the  construction  or  application  of  important  constitu- 
tional provisions  were  before  the  court  during  his  time. 
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In  most  of  these  he  wrote  the  opinion  of  the  conrt,  and 
these  opinions  also  are  marvelous  examples  of  powerful 
and  logical  reasoning. 

It  should  be  remembered,  in  placing  a  proper  estimate 
upon  his  work)  that,  unlike  the  judges  of  the  present  day, 
he  had  very  little,  if  any,  authority  to  guide  or  aid  him 
in  reaching  conclusions.  He  depended  most  largely  upon 
the  reasoning  faculty,  aided  by  able,  exhaustive  and  con- 
scientious argument  of  counsel,  to  which  he  always  gave 
critical  and  devoted  attention. 

He  impressed  all  litigants  with  the  confident  assurance 
that  their  causes  had  received  his  patient  and  exhaustive 
consideration. 

In  the  last  opinion  ever  rendered  by  him  (Mitchel  v. 
United  States,  9  Peters,  711),  he  left  as  a  valuable  legacy 
to  the  judicial  oflSce  everywhere,  and  for  all  times,  a  con- 
cise statement  of  his  rule  of  conduct  as  a  judge.  He  says : 
^^  Though  the  hope  of  deciding  causes  to  the  mutual  satis- 
faction of  parties  would  be  chimerical,  that  of  convincing 
them  that  the  case  has  been  fully  and  fairly  considered, 
and  that  due  attention  has  been  given  to  the  arguments 
of  counsel,  and  that  the  best  judgment  of  the  court  has 
been  exercised  on  the  case,  may  be  sometimes  indulged." 

So  unerring  were  his  conclusions  on  the  momentous 
questions  before  him,  that,  notwithstanding  the  great 
learning,  ability  and  patriotism  which  have  characterized 
the  Supreme  Court  since  his  day,  not  one  of  his  judg- 
ments, according  to  the  statement  of  Judge  Dillon  in  his 
book  on  ^'  Laws  and  Jurisprudence  of  England  and  Amer- 
ica," has  ever  been  overruled  by  that  court,  and  "  no  po- 
litical party  proclaims  or  holds  tenets  or  doctrines  incon- 
sistent with  the  principles  on  which  his  judgments  rest." 

He  died  July  6,  1885,  after  something  over  thirty-four 
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years  of  continuous  and  unparalleled  service  as  Chief 
Justice,  and  after  a  long  life-time  of  eighty  years  distin- 
guished throughout  by  an  earnest,  simple  piety,  absolute 
probity  and  noble  deeds  of  loyalty  and  devotion  to  his 
country. 

He  lived  to  see,  as  a  result  largely  of  his  own  work, 
the  court  which  Chief  Justice  Jay  had  pronounced  un- 
equal to  the  task  of  adequately  supporting  the  National 
Government,  rehabilitated  and  clothed  with  recognized 
dignity,  power  and  authority.  He  lived  to  see  that  pub- 
lic sentiment,  which  at  first  bitterly  criticised  his  consti- 
tutional judgments,  so  changed  as  to  cheerfully  submit 
to  them. 

As  a  result  of  his  work,  the  principle  of  National  su- 
premacy became  firmly  established.  The  Constitution 
became  in  fact,  as  well  as  in  theory,  the  supreme  law  of 
the  land.  The  National  Congress,  State  legislatures,  State 
courts  and  municipalities  of  all  kinds,  executive  officers, 
both  State  and  National,  as  well  as  individuals  in  the 
conduct  of  their  private  affairs,  were  taught  to  recognize 
its  lawful  restraints  and  submit  themselves  to  its  sover- 
eign dominion  to  the  full  extent  not  only  of  all  its  enu- 
merated powers,  but  of  all  other  powers  necessary  for  the 
efficient  exercise  of  such  enumerated  powers. 

Marshall  is  and  forever  will  be  chiefly  known  as  the 
great  expounder  of  the  American  Constitution. 

I  have  dwelt  so  long  upon  his  work  and  reputation  as 
a  constitutional  jurist,  upon  which  his  great  fame  chiefly 
reposes,  that  I  cannot  give  any  attention  to  his  treatment 
of  other  subjects  of  Federal  jurisdiction.  I  may,  how- 
ever, briefly  remark  that  during  his  incumbency  of  the 
office  of  Chief  Justice  a  vast  range  of  subjects  of  general 
common  law,  equity  and  admiralty  jurisdiction  received 
his  intelligent  and  conscientious  consideration  and  treat- 
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ment  In  all  this  work  he  was  greatly  distinguished  for 
his  patience,  wisdom,  sagacity  and  inexhaustible  research. 
Fully  realizing  and  appreciating  the  high  character, 
learning,  wisdom  and  courage  of  many  another  judge, 
who  has  during  the  last  sixty-six  years  honored  and 
graced  the  benches  of  the  great  courts  of  the  land,  Chief 
Justice  Marshall  stands  so  conspicuously  pre-eminent,  that 
I  deem  it  no  disloyalty  or  injustice  to  any  of  them  to  re- 
peat in  closing  the  comprehensive  and  affectionate  ques- 
tion put  by  Mr.  Justice  Story.  ^'  When  may  we  again 
hope  to  see  so  much  moderation  with  so  much  firmness; 
so  much  sagacity  with  so  much  modesty;  so  much  learn- 
ing with  so  much  purity;  so  much  wisdom  with  so  much 
gentleness;  so  much  splendor  and  talent  with  so  much 
benevolence;  so  much  of  everything  to  love  and  admire 
with  nothing,  absolutely  nothing,  to  regret?" 

EXEBOISBS   AT   EIaNSAS  CiTT. 

Marshall  Day  was  observed  at  Kansas  City  under  the 
auspices  of  the  Kansas  City  Bar  Association  by  appropri- 
ate proceedings  in  the  Circuit  Court  of  the  United  States 
and  in  the  Circuit  Court  of  the  State,  and  by  a  dinner 
given  by  the  Association  at  the  Midland  Hotel  on  the 
evening  of  that  day.  In  the  United  States  Circuit  Court  a 
motion  to  adjourn  in  honor  of  the  day  was  made  by 
William  Warner,  United  States  District  Attorney,  which 
was  followed  by  remarks  by  Oardiner  Lathrop,  Daniel 
B.  Holmes,  and  L.  C.  Boyle.  Some  extracts  from  these 
as  stenographically  reported  are  given  below: 

Bemarks  of  William  Warner. 
To-day  the  American  people,  from  ocean  to  ocean,  com- 
memorate John  Marshall's  appointment  as  Chief  Justice 
of  the  United  States;  an  event  pregnant  with  untold 
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blessings  to  this  people.  In  that  high  office  Marshall 
had  predecessors  and  has  had  snccessors,  bat  no  equal. 
He,  and  he  alone,  stands  forth  as  the  great  Chief  Justice. 

Withont  precedent  to  guide  him,  he  became  the  inter- 
preter and  expounder  of  the  Constitution.  For  all  time 
he  determined  that  a  written  constitution  has  sufficient 
flexibility  to  solve  all  questions,  whether  at  home  or 
abroad,  affecting  the  honor  and  safety  of  the  Kation.  To 
his  Americanism,  judges,  lawyers  and  layman,  alike,  pay 
homage. 

Before  he  assumed  the  judicial  ermine,  as  a  soldier  and 
statesman  he  had  earned  the  respect  and  admiration  of 
his  fellow-citizens.  He  came  out  of  the  battles  of  the 
Sevolution  imbued  with  the  conviction  that  in  a  nation 
and  not  in  a  confederacy  lay  the  safety  of  the  colonies. 
As  a  statesman  his  great  abilities  and  untiring  energies 
were  given  to  securing  the  adoption  of  the  Federal  Con- 
stitution. He  went  upon  the  Bench  with  the  conviction 
that  the  first  duty  of  a  citizen  was  his  allegiance  to  his 
nation. 

It  was  the  creative  brain  of  a  Jefferson  that  gave  to 
the  world  the  Declaration  of  Independence  —  the  birth- 
cry  of  a  ^'  government  of  the  people,  by  the  people  and  for 
the  people.'^  It  was  under  the  enchantment  of  the  mas- 
terful genius  of  that  mighty  magician  of  finance,  EEam- 
ilton,  that  the  beautiful  fabric  of  public  credit  rose  in  full 
majesty  upon  the  ruins  of  the  old  confederation,  causing 
commerce  and  agriculture  to  awaken  from  its  sleep  of 
death. 

It  remained  for  John  Marshall,  by  a  series  of  great  de- 
cisions, to  clothe  the  skeleton  of  the  Constitution  with 
muscles  of  robust  power.  Into  the  Constitution,  which 
many  had  been  accustomed  to  regard  ^^  as  a  frail  and 
Vol.  II— 85 
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worthless  relic/'  he  breathed  the  breath  of  life.  His 
opinions  are,  and  ever  will  be,  the  landmarks  between 
Federal  and  State  anthority. 

In  the  language  of  a  distinguished  Senator,  Chief  Jus- 
tice Marshall's  decisions  "  are  more  than  a  monument  of 
legal  learning,  more  than  a  masterly  exposition  of  the 
Constitution,  they  embody  also  the  well  considered  pol- 
icy of  a  great  statesman."  The  Constitution  began  as  an 
agreement  between  conflicting  States;  Marshall,  continu- 
ing the  work  of  Washington  and  Hamilton,  transformed 
it  into  a  charter  of  national  life. 

Bemarks  of  Gktrdiner  Lathrop. 

If  the  court  please,  I  came  here  to  listen  to4ay  and 
not  to  speak.  The  spirit  which  John  Marshall  infused 
into  the  Constitution  of  our  country  has  borne  fruit 
through  all  the  years  down  to  the  present  Had  it  not  been 
for  that  spirit,  the  Federal  judiciary,  in  my  judgment, 
throughout  the  length  and  breadth  of  the  land,  would  not 
have  been  able  to  administer  justice  in  the  broad  and 
catholic  spirit  in  which  it  has  been  dispensed  in  the  differ- 
ent districts  of  our  country.  As  Major  Warner  well  and 
eloquently  said,  Marshall  found  that  the  Constitution 
meant  something  more  than  a  mere  binding  together  of 
the  colonies;  it  meant  that  we  had  grown  from  the  time 
of  the  confederation  into  a  nation,  with  powers  distinct 
from  the  States,  with  powers  imposing  limitations  on  the 
States,  powers  broad  enough  and  great  enough  to  con- 
trol the  States  where  their  laws  came  in  conflict  with 
the  Constitution  of  the  General  Government  Gh>d,  in 
my  humble  judgment,  always  raises  up  men  for  the 
times.  Washington  was  the  man  for  the  Revolution;  he 
was  the  man  for  the  first  Presidency  of  the  Eepublio. 
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Bnt  above  all  others,  from  a  lawyer's  standpoint,  stands 
John  Marshall.  When  questions  first  came  for  settle- 
ment as  to  whether  this  country  was  a  nation  or  not, 
whether  the  General  Government  bad  the  powers  denied 
to  the  States  or  not,  God  raised  up  this  man  to  say  this 
was  a  Nation!  He  also  raised  him  up  to  say  that  there 
were  limitations  beyond  which  the  legislative  branch  of 
the  Government  could  not  go;  and  when  its  acts  did 
not  square  with  tbe  just  principles  of  the  Constitution,  the 
laws  must  fall,  under  the  decisions  of  upright  judges. 

Marshall  was  a  man  cast  in  a  vigorous  mould,  not 
depending  much  upon  precedents  and  authorities,  but 
working  out  from  principle  those  opinions  that  will  for- 
ever live  wherever  the  English  language  is  spoken.  It 
is  in  this  age  of  greed  a  very  gratifying  thing  that  the 
American  people,  and  especially  the  American  Bar,  can 
turn  from  the  pursuit  of  the  ordinary  vocations  of  life 
and  do  honor  to^  one  of  their  greatest  representatives, 
who  reflected  credit  upon  them  all.  It  goes  to  show  that 
honest  merit,  that  great  ability,  that  unswerving  integ-* 
rity,  still  have  a  place  in  the  world,  superior  to  the  mere 
acquisition  of  wealth ;  and  that  the  man  who  does  his 
duty  well  and  faithfully  will  live  in  the  grateful  memory 
.of  those  who  come  after  him. 

Bemarks  of  Daniel  B.  Holmes  (in  part). 
In  my  judgment  it  is  quite  impossible  for  any  one  to 
extol  or  praise  John  Marshall  beyond  his  merit.  He  was 
the  great  constructive  genius  of  the  American  judiciary. 
He  appreciated  the  fact,  which  he  had  learned  in  his 
study  of  the  common  law,  that  although  in  theory  the 
courts  were  not  legislative,  yet  in  point  of  fact  they  were; 
and  that  the  great  principles  of  the  common  law  had 
been  practically  enacted  by  the  courts  of  Great  Britain. 
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When  qdestions  arising  under  the  Constitntion  of  the 
United  States  were  presented,  his  constmctive  genins 
came  to  the  rescue;  and  with  the  feeling  that  he  was  not 
tied  down  by  precedent  he  grasped  the  propositions 
which  were  laid  bef<Mre  him,  and  in  that  legidative  spirit, 
controlled  by  a  judicial  mind  of  the  highest  order,  such 
questions  were  all  determined  by  Marshall  with  a  wis- 
dom unequaled  Ji^ef ore  or  since.  The  service  which  He 
has  rendered  to  this  Nation  is  one  which  will  live  and 
will  stamp  him  for  all  time  as  the  great  genius  of  the 
Constitution. 

Bemarks  by  Ii.  C.  Boyle  (in  part). 

John  Marshall  was  a  great  constructive  lawyer,  as 
has  just  been  stated, —  he  built  upon  the  frame  of 
the  Cionstitntion  the  national  structure,  and  I  think  it 
is  important  to  notice  that  he  was  also  jealous  of  the 
rights  of  the  States  as  distinct  from  the  rights  of  the 
Federal  Government  Althoagh  he  was  the  first  inter- 
preter of  the  national  charter,  he  never  forgot  or  over- 
looked the  integral  parts  that  together  make  the  great 
Union.  He  was  just  as  jealous  for  the  rights  of  the  States 
as  he  was  for  the  rights  of  the  General  Government 

Bemarks  of  Henry  D.  Ashley. 

Mr.  Ashley  in  part  said:  I  consider  the  fact  that  all 
over  this  land  the  lawyers  and  people  are  turning  back 
to  the  memory  of  the  great  John  Marshall  is  a  refuta- 
tion of  the  notion  sometimes  expressed,  that  the  lawyers 
as  a  profession  have  lost  their  high  ideals. 

Bemarks  of  B.  H.  Stiles. 
I  consider  John  Marshall  as  the  representative  of  the 
doctrines  of  American  constitutional  jurisprudence.    He 
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belongs  to  the  class  of  men  who  are  bom  great,  and  also 
to  the  class  of  men  who  achieve  greatness  by  their  own 
exertions.  His  whole  life  pridr  to  his  appointment  as 
Chief  Justice  was  a  preparation  for  the  duties  of  that 
great  station,  and  in  the  performance  of  its  dnties  his 
judicial  character  and  reputation  may  be  said  to  be  peer- 
less. 

In  his  personal  appearance  he  had  ^uite  as  much  to 
contend  with  as  did  Mr.  Lincoln.  He  is  said  to  have  been 
tall,  angular,  homely  and  awkward  in  appearance,  and 
throughout,  very  far  from  being  an  Adonis.  Bufus 
Choate  is  reported  to  have  said  concerning  Chief  Justice 
Shaw,  who  was  a  very  homely  man,  that  he  approached 
him  as  a  Hindoo  did  his  idol;  he  knew  that  he  was  ugly, 
but  he  knew  that  he  was  great.  In  such  manner  must 
the  great  jurist,  whose  name  we  to-day  honor,  have  been 
approached  by  the  lawyers  of  that  period. 

Besponse  of  Jndge  John  F.  Philips  in  behalf  of  the  Court. 

The  American  bar  has  fitly  designated  this  as  ^^  John 
Marshall  Day."  It  is  the  centennial  of  the  appearance 
upon  the  Bench  of  John  Marshall  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States.  His  work  in  that 
office  marks  an  epoch  in  American  history  and  jurispru- 
dence. It  fell  to  his  lot,  more  especially,  to  give  inter- 
pretation and  application  to  the  Federal  organic  law. 
The  results  of  his  expositions  upon  our  national  life  are 
incalculable. 

With  a  large  comprehension  of  the  desigp  of  the  Fed- 
eral Constitution,  he  felt  in  construing  it,  as  did  the 
great  Apostle,  *^  that  we  should  serve  in  newness  of  spirit 
and  not  in  the  oldness  of  the  letter."    He  liberated  the 
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spirit  that  dwelt  beneath  the  surface  of  the  Constitntion 
and  vivified  its  life.  What  the  disputations  have  in- 
veighed against  as  the  latitudinarianism  of  the  .doctrine 
of  implication,  under  the  resistless  logic  of  his  analysis  be- 
came the  very  essence  of  the  Constitntion.  Under  the 
magical  touch  of  his  pen,  that  which  was  obscure  be- 
came luminous;  its  supposed  weakness  and  infirmities  be- 
came pregnant  with  power  and  authority,  and  prescient 
of  the  greatness  and  glory  of  the  future  of  the  Kepublic. 
His  opinions  were  absolutely -free  from  dogmatism  or 
ostentation.  Yet  because  of  his  known  intellectual  hon- 
esty and  earnestness,  he  disarmed  opposition,  and  by  his 
simple  but  cogent  reasoning  be  persuaded  and  convinced. 
No  man  contributed  more  than  he  to  make  the  pro- 
found, enduring  impression  upon  the  people  that  the 
Federal  Constitution  is  indeed  the  supreme  law  of  the 
land.  Through  the  vicissitudes  of  a  century,  the  cease- 
less ebb  and  fiow  of  the  tide  of  agitation,  the  struggles 
of  parties,  the  exploits  of  commerce  and  trade,  amid  the 
clash,  of  arms  in  internecine  strifes,  his  interpretations 
and  applications  of  thet  fundamental  chart  of  our  liber- 
ties have  challenged  the  admiration  of  the  best  intelli- 
gence of  the  age,  silenced  measurably  criticism,  and  defied 
and  balked  legislative  and  executive  encroachments,  both 
State  and  Federal.  So  that  it  is  the  marvel  of  publicists 
and  statesmen,,  how  people,  legislators  and  executives, 
scholars  and  unlearned  alike,  have  bowed  willingly  to  his 
rulings.  And  now,  after  the  test  of  a  century,  it  is  the 
consensus  of  reasonable  and  patriotic  men  that  the  decis- 
ions of  Chief  Justice  Marshall  mark  him  as  the  greatest 
jurist  that  ever  presided  in  the  most  august  judicial  tri- 
bunal of  the  civilized  world. 
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As  a  deserved  mark  of  respect  to  his  memory  it  is  or- 
dered that  this  court  do  now  stand  adjourned  until  to- 
morrow morning  at  10  o'clock. 

Proceedings  in  the  State  Circuit  Court. 

The  records  of  the  court  show  that  Clarence  S.  Palmer, 
President  of  the  Kansas  City  Bar  Association,  moved  the 
adjournment  of  the  court  in  honor  of  the  day.  The  mo- 
tion was  supported  by  J.  V.  C.  Karnes,  C.  O.  Tichenor, 
L.  H.  Waters,  J.  McD.  Trimble  and  O.  H.  Dean. 

Mr.  Karnes,  after  briefly  sketching  Marshall's  private 
life  and  his  judicial  career,  concluded  his  address  as  fol- 
lows; 

Address  of  J.  V.  C.  Karnes. 

Viewed  in  the  light  of  subsequent  history  I  do  not  be- 
lieve there  has  lived  any  other  man,  not  excepting  Wash- 
ington or  Lincoln,  to  whom  the  American  people  owe 
such  a  debt  of  honor  and  gratitude  as  to  this  peerless 
jurist. 

We  read  in  classic  history  that  on  the  fatal  day  that 
Socrates  was  condemned  to  drink  the  poisoned  hemlock 
he  summoned  around  him  his  disciples  —  those  who  had 
been  his  followers — and  discussed  all  of  the  great  ques- 
tions of  life  and  death  and  immortality,  and  in  referring 
to  some  secular  matter,  one  of  his  most  beloved  followers 
incidentally  remarked  that  "  on  to-morrow  we  will  bury 
Socrates."  He  at  once  corrected  him  by  saying:  "On 
to-morrow  you  will  bury  Socrates'  body,  but  not  Soc- 
rates." So  I  say  that  Marshall's  body  has  long  since 
mouldered  to  dust,  but  the  real  Marshall  will  still  exist, 
still  be  a  vital  force  as  long  as  constitutional  government 
remains. 
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Banquet  at  the  Midland  Hotel. 

At  the  banquet  held  in  the  evening,  the  principal  ad- 
dress was  made  by  Sanf ord  B.  Ladd,  given  below.  There 
were  also  eztemporaneons  responses  to  sentiments  appro- 
priate to  the  occasion  by  John  W.  Snyder,  W.  EL  Boosing- 
ton,  William  Moore  and  Smith  P.  Gait,  no  report  of 
which  has  been  jMreserved. 

Address  of  Banford  B.  Ladd. 

The  time  which  may,  with  propriety,  be  occnpied  by  a 
single  address  upon  this  occasion  is  sadly  inadequate, 
even  if  it  were  at  the  disposal  of  the  most  gifted,  in 
which  to  recall  the  services  or  render  deserving  tribute 
to  the  memory  of  one  whose  immortal  name  dwells  to- 
day on  every  patriotic  tongue.  And  I  bespeak  your 
generous  indulgence  for  the  manifold  imperfections  and 
omissions  which  must  mark  a  brief  retrospect  of  a  long 
career,  crowded  from  its  opening  to  its  close  with  the 
achievements  of  a  matchless  intellect. 

On  January  81,  1801,  he  was  appointed  by  President 
Adams,  unanimously  confirmed  by  the  Senate,  and  com- 
missioned Chief  Justice  of  the  Supreme  Ciourt  of  the 
United  States.  "In  this  man,"  exclaimed  one  of  the 
most  eminent  lawyers  of  the  South,  not  many  years  ago, 
"  what  a  legacy  the  dying  Federalists  bequeathed  to  the 
country  I " 

Nearly  a  generation  after  the  appointment,  John 
Quincy  Adams,  who  was  then  President,  in  a  letter  in- 
closing a  judicial  commission,  wrote: 

"  One  of  the  last  acts  of  my  father's  administration  was 
the  transmission  of  a  commission  to  John  Marshall  as 
Chief  Justice  of  the  United  States.    One  of  the  last  acts 
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of  my  administration  is  the  transmission  of  the  inclosed 
commission  to  yon.  If  neither  of  us  had  ever  done  any- 
thing  else  to  deserve  the  approbation  of  our  country,  and 
of  posterity,  I  would  proudly  claim  it  of  both  for  these 
acts,  as  due  to  my  father  and  myself." 

On  the  4th  day  of  February,  1801,  Marshall  took  his 
seat  as  Chief  Justice,  at  the  opening  of  the  court,  which 
then  convened  for  the  first  time  at  Washington.  He  was 
forty-six  years  of  age.  It  was  a  critical  period  for  the 
country.  The  Constitution,  as  it  left  the  body  which 
framed  it,  was  a  compromise,  satisfactory  to  very  few  of 
those  who  signed  it.  It  was  regarded  by  many  of  the 
most  earnest  advocates  of  its  ratification  as  a  choice  be- 
tween evils,  and,  at  the  best,  an  experiment.  They  realized 
that  the  system  which  it  was  intended  to  displace  would 
result  in  a  speedy  dissolution  of  the  frail  ties  which  bound 
the  colonies  together,  and  ppssibly  an  eventual  return  of 
some  of  them,  for  the  sake  of  protection,  to  foreign  subjec- 
tion. And  many  of  the  enlightened  patriots  of  1787,  rather 
than  accept  the  alternative  of  threatened  chaos,  deemed 
it  wise  to  give  the  proposed  new  governmental  plan 
a  fair  trial,  although  oppressed  with  grave  doubts  as 
to  its  successful  operation.  And  after  all  their  efforts, 
the  Constitution  was  saved  as  by  fire.  In  the  New  York 
State  Convention,  composed  of  sixty-five  members,  the 
majority  in  favor  of  ratification  was  but  three.  In  Vir- 
ginia, out  of  one  hundred  and  sixty-eight  delegates,  it 
commanded  a  majority  of  ten.  No  one  of  its  features 
had  been  so  strenuously  opposed  as  that  relating  to  the 
judiciary.  It  had  received  the  stress  of  the  attack.  The 
scheme  having  been  assented  to  with  so  much  misgiving; 
powers,  to  whose  exercise  they  had  been  accustomed, 
having  been  surrendered  by  the  States  with  such  great 
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relnctance,  it  was  not  unnatural  that  the  pretensions  of 
the  General  Government  should  be  noted  with  jealoua 
scrutiny,  and  a  disposition  evinced  to  restrict  its  authority 
within  the  narrowest  compass  consistent  with  the  terms 
of  the  grant. 

The  Constitution  had  been  adopted,  but  there  were 
many  who  had  little  love  for  it;  a  Union  had  been 
formed,  but  in  some  of  its  elements  the  cohesive  disposi- 
tion was  far  from  zealous.  Even  among  those  who  were 
devoted  to  both,  diversity  of  views  as  to  the  meaning  of 
the  Constitution  and  the  nature  of  the  Union  existed — 
views  entertained  with  a  sincerity  so  belligerent  that 
mutual  intolerance  was  the  result.  Already  controversies 
were  threatening  as  to  the  import  of  those  provisions 
which  limited  the  powers  of  the  States;  those  which 
operated  as  checks  upon  the  will  of  Congress;  those 
which  vested  authority  in  the  General  Government.  And 
last,  but,  as  it  transpired,  most  important  of  all,  over- 
shadowing all  others,  was  the  dispute  as  to  the  character 
and  extent  of  the  functions  which  had  been  assigned  to 
the  judicial  department.  The  questions  springing  from 
these  controversies  were  as  yet  unsettled.  Their  deter- 
mination closely  concerned  the  stability  and  success  of 
the  government  and  the  peace  of  the  country. 

To  the  accomplishment  of  this  great  work,  the  court, 
under  the  leadership  of  Marshall,  set  itself  with  unflinch- 
ing resolution.  It  first  proceeded  to  determine,  in  its 
own  favor,  its  own  authority  and  jurisdiction  to  decide 
all  questions  arising  under  the  Constitution.  It  then  de- 
cided such  questions,  one  by  one,  as  they  were  presented, 
and  in  so  doing  declared,  established,  and  anchored  in 
eternal  foundations  those  principles,  which,  if  accepted 
and  adhered  to,  would,  Marshall  firmly  believed,  ensure 
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the  harmonious  working  of  all  parts  of  the  machinery  of 
constitutional  government.  In  the  construction  of  that 
imperishable  fabric  of  jurisprudence,  which  rose  in 
strength  and  symmetry  during  Marshall's  term  of  oflSce, 
whose  faultless  workmanship  has  compelled  the  wonder 
and  admiration  of  jurists  and  enlightened  statesmen  in 
every  land,  his  was  the  guiding  mind,  his  the  directing 
hand.  Of  the  sixty-one  decisions  upon  constitutional 
questions  delivered  by  the  court  during  that  period, 
thirty-six  were  written  by  him.  History  may  safely  be 
challenged  to  discover  in  its  pages  a  record  of  judicial 
achievement  equaling  that  of  Marshall,  if  the  test  of  com- 
parison be  the  magnitude  of  the  consequences  directly 
traceable  to  its  influence. 

The  limitations  of  the  occasion  forbid  more  than  a 
brief  reference  to  a  meager  number  of  those  great  judg- 
ments which  enunciated  principles  which  are  now  im- 
bedded like  bone  and  marrow  in  the  structure  of  the 
government. 

The  case  of  Marbury  10,  Madison,  decided  in  1803,  re- 
ported 1  Cranch,  affords  the  first  explicit  declaration  of 
the  power  and  the  duty  of  the  judicial  department  of 
the  government  to  disregard  and  declare  void  an  act  of 
Congress  on  the  ground  of  its  repugnance  to  the  Consti- 
tution. 

This  determination  of  the  power  of  the  judiciary  to 
test  the  validity  of  a  legislative  enactment  by  the  stand- 
ard of  a  written  constitution  has  been  accepted  in  every 
jurisdiction  of  the  country  as  a  decisive  settlement  of 
the  question.  The  power  then  asserted  has  never  since 
been  denied. 

But  Marshall  proceeded  further.  He  held  that  Mar- 
bury  had  good  title  to  the  ofSce,  and  that  upon  applica- 
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tion  to  any  proper  court  he  would  be  entitled  to  a  writ 
of  Tocmdamvs  against  the  Secretary  of  State  to  compel 
the  delivery  of  the  commission;  observing  that  a  court 
might  rightfully  issue  a  writ  of  mandamus  directed  to  an 
oflEicer  of  the  executive  department  of  the  government 
requiring  him  to  perform  a  duty  which  was  purely  min- 
isterial in  its  character.  The  court  having  declined  to 
entertain  the  cause,  for  want  of  jurisdiction,  discussion 
of  the  other  questions  involved  was  obiter^  and  provoked 
at  the  time  the  severest  criticism  of  Jefferson  and  his 
political  associates.  Obviously  this  criticism  was  well 
founded.  But  these  observations  of  Marshall  upon  the 
merits  of  the  case  have  obtained  all  the  authority  and 
acquired  all  the  importance  of  an  opinion  upon  a  point  in 
judgment,  for,  in  the  language  of  Mr.  Justice  Miller,  ^^  the 
principles  there  declared,  which  have  never  since  been 
controverted,  subjected  the  ministerial  and  executive  of- 
ficers all  over  the  country  to  the  control  of  the  courts  in 
regard  to  the  execution  of  a  large  part  of  their  duties." 

The  case  is  regarded  as  the  footing-stone  of  the  law  of 
Tncmdamus,  as  applied  to  executive  officers.  State  and  Fed- 
eral, charged  with  the  performance  of  ministerial  duties. 
Based  upon  its  authority,  writs  have  issued  to  the  Post- 
master-General, to  the  Secretary  of  the  Interior,  and  to 
the  Commissioner  of  Patents.  In  several  jurisdictions  the 
Governor  of  a  State  has  been  brought  to  the  bar  of  a 
court  of  his  State,  by  an  alternative  writ  of  mandamus^ 
and  compelled  to  show  cause  why,  although  the  chief 
executive,  he  should  not  be  ordered  peremptorily  to  pro- 
ceed to  the  performance  of  a  given  act  In  all  such  cases 
the  dictum,  of  the  Chief  Justice  in  Marbury  v,  Madison 
is  the  persuasive  authority. 

In  1821  he  delivered  the  opinion  of  the  court  in  Cohens 
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V.  Yirgiaia,  6  Wheaton,  which  involved  a  jurisdictional 
question  of  the  utmost  consequence,  to  wit,  whether  the 
court  possessed  appellate  jurisdiction  from  the  final  judg- 
ment or  decree  of  the  highest  court  of  a  State,  rendered 
in  a  cause  wherein  what  is  now  denominated  a  ^'  Federal 
question"  was  involved.  The  jurisdiction  had  been  as- 
serted by  the  court  in  1816,  in  Martin  v.  Hunter's  Lessee, 
in  an  opinion  by  Mr.  Justice  Story,  and  it  being  now 
again  the  subject  of  dispute,  the  contention  being  that 
the  appellate  jurisdiction  of  the  court  extended  only  to 
the  review  of  the  judgments  of  inferior  Federal  courts, 
the  question  was  reexamined  by  the  Chief  Justice,  and  by 
his  opinion  then  delivered  the  jurisdiction  so  firmly  estab- 
lished that  Mr.  Justice  Field,  in  an  opinion  announced 
by  him  in  1880,  remarked  that  the  question  had  passed 
beyond  the  region  of  discussion  for  more  than  half  a  cen- 
tury. 

When  John  Randolph  read  this  opinion  he  said :  ^^  It  is 
all  wrong,  but  there  is  no  man  in  the  United  States  who 
can  show  wherein  it  is  wrong." 

From  the  exercise  of  this  branch  of  its  jurisdiction  has 
grown  a  vast  body  of  case  law,  forming  no  inconsider- 
able portion  of  the  results  of  the  work  of  the  court. 
Hardly  a  volume  of  its  reports  can  be  opened  without 
meeting  one  or  more  illustrations  of  it  The  allowance 
of  a  writ  of  error  to  the  highest  court  of  a  State  is  a  fa- 
miliar incident  of  the  routine  of  judicial  work. 

The  opinion  in  Gibbons  v.  Ogden,  9  Wheaton,  charac- 
terized by  Mr.  Justice  Miller  as  '^  that  magazine  of  con- 
stitutional law,"  and  by  Mr.  Justice  Lamar  as  ^'  that  great 
opinion,"  was  delivered  in  1824,  and  is  regarded  by  many 
as  the  most  momentous  utterance  of  Marshall's  official 
life.    .    .    . 
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After  a  statement  of  that  case  and  quotations  from  the 
opinion  of  the  Chief  Justice  as  to  the  proper  rule  of  con- 
stitutional interpretation,  the  orator  proceeded: 

From  the  views  therein  expressed  upon  thequestion  there 
presented,  the  records  of  that  high  tribunal,  during  the 
period  of  three-fourths  of  a  century  which  has  since 
elapsed,  disclose  no  departure.  It  has  been  cited  in  one 
hundred  and  twenty  opinions  of  the  court. 

Tho  ever  expanding  consequences  of  this  decision  have 
kept  pace  with  the  growth  and  the  marvelous  industrial 
progress  of  the  country.  Its  influence  reaches  and  exer- 
cises a  direct  control  upon  agencies  whose  present  prac- 
tical development  existed,  if  at  all,  only  as  a  phantom 
in  the  wild  dream  of  the  visiohary.  By  a  steady  move- 
ment in  the  direction  in  which  the  court  then  set  its  face, 
State  statutes,  among  others,  have  been  declared  void. 

After  referring  to  such  statutes,  the  orator  continued: 

These  illustrations  exhibit  a  steadily  ascending  flow  of 
that  tide  of  doctrine  which  has  known  no  ebb. 

Gibbons  v.  Ogden  is  the  high  authority  upon  which 
the  judgments  in  all  these  cases  rest  How  imposing  the 
superstructure  which  has  been  erected  upon  that  suffi- 
cient foundation ! 

Although  the  question,  when  presented,  was  accounted 
as  possessing  political  significance,  it  has  long  since  ceased 
to  be  so  considered.  Differ  as  views  may  regarding  the 
general  principles  of  constitutional  construction,  this  de- 
cision is  accepted  by  all  shades  of  opinion  as  a  final  and 
satisfactory  settlement  of  the  meaning  of  the  commerce 
clause.  It  was  the  authority  invoked  by  Congress  in  sup- 
port of  its  claim  of  constitutional  right  to  pass  the  Inter- 
state  Commerce  Act    During  the  debate  upon  that 


Digitized  by 


Google 


559  Missouri— Addiess  of  Sanford  B.  Ladd. 

measure,  a  distinguished  Senator  from  the  State  of  Texas 
thus  referred  to  it: 

<<  Every  decision  of  the  Supreme  Court  since  Gibbons 
V.  Ogden  has  been  in  line  with  the  opinion  in  that  great 
case,  so  that  the  doctrine  announced  in  it  is  to-day  as 
firmly  established  and  as  unquestionable  as  any  other  in 
the  constitution  or  administration  of  our  government. 
No  single  case  in  the  whole  range  of  our  jurisprudence 
can  be  found  which  impugns  it." 

And  the  provisions  of  that  important  enactment,  many 
of  which  were  framed  by  an  ez-Oabinet  officer  of  the 
Southern  Confederacy,  and  the  whole  adopted  by  a  vote 
which  knew  no  party  line,  would  be  but  as  sounding  brass 
or  a  tinkling  cymbal  were  they  not  charged  with  the  re- 
sounding echoes  of  Gibbons  v.  Ogden,  booming  down  the 
aisles  of  time,  in  ever-swelling,  ever-augmenting  volume. 

Opinions  of  the  highest  importance,  denying  to  a  State 
the  power  of  arbitrary  rescission  of  a  contract  to  which 
it  was  a  party  by  virtue  of  its  own  grant;  asserting  the 
power  of  the  United  States  to  create  a  bank  to  be  em- 
ployed as  an  instrumentality  of  government;  denying  the 
right  of  a  State  to  tax  the  bank  or  any  other  agency  of  the 
Nation,  can  be  barely  referred  to  here,  and  for  want  of 
time  allusion  to  others  must  be  entirely  omitted.  Mar- 
shall's labors  were,  however,  by  no  means  confined  to  the 
production  of  these  disquisitions  on  constitutional  ques- 
tions with  which  his  name  will  be  forever  associated.  It 
has  been  ascertained  that  of  the  1,100  opinions  filed  in 
cases  decided  by  the  court  during  his  term  of  office,  500 
were  written  by  him.  Judicial  literature,  in  almost  every 
branch  of  law,  has  been  enriched  by  the  creations  of  his 
genius. 

Judicial  rectitude  and  impartiality  never  met  and  sus- 
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tained  a  more  severe  ordeal  than  faced  John  Marshall  on 
the  trial  of  Aaron  Burr  for  treason. 

Burr  was  brought  to  trial  at  Bichmond,  before  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Vir- 
ginia. On  either  side  were  arrayed,  as  counsel,  some  of 
the  most  eminent  lawyers  of  their  time,  William  Wirt, 
afterwards  Attorney-General  of  the  United  States,  hav- 
ing been  specially  retained  by  the  government  to  assist 
in  the  prosecution.    The  Chief  Justice  presided. 

The  trial  had  proceeded  for  several  days  when  an  offer 
was  made  on  the  part  of  the  United  States  of  certain  evi- 
dence, to  be  followed,  it  was  understood,  by  more  of  the 
same  class,  the  admission  of  which  was  indispensable  to 
a  conviction.  Objection  to  it  was  made  on  behalf  of  Burr* 
The  arguments  upon  the  question  occupied  the  attention 
of  the  court  for  eight  days.  The  court  then  took  a  recess 
of  two  days,  and  when  it  reconvened  Marshall  resumed 
his  seat. 

The  Chief  Justice  delivered  an  exhaustive  opinion  upon 
the  question,  covering  nearly  fifty  printed  pages.  The 
evidence  was  excluded.  The  ruling  was  fatal  to  the  fur- 
ther prosecution  of  the  indictment,  and  under  the  direc- 
tion of  the  court  the  jury  returned  a  verdict  of  not  guilty^ 
and  Burr  was  discharged. 

So  keen  was  public  disappointment  at  the  result,  that 
the  ruling  was  the  object  of  severe  and  not  always  re- 
spectful criticism. 

'^Marshall,"  wrote  Wirt  to  a  correspondent,  ^'has 
stepped  in  between  Burr  and  death."  "  Why  did  you 
not,"  Wirt  was  asked,  ^^  tell  Judge  Marshall  that  the 
people  of  America  demanded  a  conviction?  "  ^^  Tell  him 
that,"  was  the  reply;  ^^I  would  as  soon  have  ^one  to 
Herschel  and  told  him  that  the  people  of  America  in- 
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sisted  that  the  moon  had  horns,  as  a  reason  why  he  should 
draw  her  with  them." 

In  later  years  the  dispassionate  judgment  of  the  pro- 
fession, removed  from  the  disturbing  influence  of  con- 
temporary excitement,  has  assigned  to  the  ruling  the 
impartial  character  which  is  its  due,  as  having  followed 
in  close  obedience  the  requirements  of  then  existing  law. 

Marshall  was  a  public  educator.  It  fell  to  him  to  demon- 
strate to  the  people  of  the  United  States,  by  its  practical 
application,  the  true  meaning  of  the  instrument  by  which 
they  had  elected  to  be  governed.  In  the  face  of  sincere 
and  determined  efforts  to  render  nugatory  certain  of  its 
provisions,  a  weaker  man  would  have  wavered  and  per- 
haps given  way.  His  prophetic  instinct  clearly  discerned 
that  the  continued  existence  of  the  nation  depended  upon 
the  assertion  and  unyielding  defense  of  the  doctrine  of 
its  own  supremacy.  And  he  resolved  that  never  with  his 
aid  or  concurrence  should  the  powers  conferred  upon  the 
government  be,  by  so  much  as  one  jot  or  one  tittle,  sur- 
rendered or  disclaimed.  He  taught  the  American  people 
certain  important  lessons  which  were  well  learned  and 
have  never  been  forgotten : 

That  the  Constitution  created  a  Nation  in  fact  as  well 
as  in  name: 

That  all  means  appropriate  and  adapted  for  carrying 
into  execution  the  powers  expressly  granted  to  the  govern- 
ment, and  which  are  not  prohibited  but  consist  with  the 
letter  and  the  spirit  of  the  Constitution,  are  constitutional : 

That  the  Constitution  and  the  laws  made  in  pursuance 
thereof  are  supreme  within  the  territory  of  every  State: 

That  enactments,  whether  of  Congress  or  the  legisla- 
ture of  a  State,  repugnant  to  that  Constitution,  do  not 
enjoy  the  sanction  of  valid  laws,  and  may  be  disregarded: 

M     Vol.  n  — 86 
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That  the  ConstitaticMi,  to  use  his  own  language,  con- 
tains what  may  be  deemed  a  bill  of  rights  for  the  people 
of  each  State,  serving  as  a  shield  for  themselves  and  their 
property  from  the  effects  of  those  sudden  and  strong 
passions  to  which  men  are  exposed,  and  which  sometimes 
find  vent  in  the  exercise  of  legislative  power: 

That  it  is  the  duty  and  within  the  power  of  the  Supreme 
Court  of  the  United  States  (a  proper  case  being  before  it) 
to  crush  with  its  annulling  edict  any  statute,  State  or  Fed- 
eral, in  conflict  with  the  national  organic  law: 

That  the  Supreme  Court  has  been  ordained  by  the  fun- 
damental law  as  the  arbiter  for  the  final  determination 
of  all  questions  arising  under  it,  and  that  its  judgments 
are  entitled  not  only  to  respect,  but  to  willing  obedience, 
with  the  unvarying  consequence  that  in  all  the  broad 
domain  of  the  Republic  no  authority,  judicial  or  executive, 
Federal  or  State,  recognizes  or  presumes  to  enforce  any 
enactment,  whether  of  Congress  or  of  a  State  legislature, 
which  has  been  declared  by  that  court  to  be  repugnant 
to  the  Constitution  of  the  United  States;  and,  if  unre- 
pealed, it  retains  its  place  upon  the  statute  book,  its  pres- 
ence there  serves  only  as  a  warning  of  the  fate  which 
threatens  all  acts   of  legislation  in  disregard  of  the  ' 

prohibitions  or  limitations  of  the  supreme  law  of  the  | 

land. 

And  it  is  due  to  the  implicit  and  universal  acceptance  of 
these  teachings  of  the  great  Chief  Justice  that  the  Nation 
to-day  stands  at  pause  and  awaits  the  adjudication  of  that 
high  tribunal  which  shall  define  its  lawful  relations  to 
peoples,  until  just  now  groaning  under  chains  of  medieval 
tyranny,  but  for  whose  future  the  fortunes  of  war  have 
cast  upon  us  some  measure,  at  leasts  of  responsibility. 
And,  whatever  shall  be  the  nature  of  that  determination, 
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the  policy  of  the  government,  in  all  its  departments,  will, 
supported  by  a  harmony  of  public  opinion,  marred  by  no 
discordant  note,  be  directed  along  its  lines. 

The  extraordinary  inflnence  of  Marshall's  judicial  work 
is  to  be  ascribed  to  his  possession  of  reasoning  powers  of 
remarkable  capacity,  a  character  of  unchallenged  integ- 
rity, a  moral  courage  which  never  quailed,  and  a  devo- 
tion to  the  institutions  of  his  country  which  animated 
every  act  of  his  ofScial  life.  His  impartiality  was  con- 
ceded by  all.  The  processes  of  reasoning,  through  which, 
step  by  step,  he  reached  a  conclusion,  were  so  accurate 
in  their  logical  sequence  that  the  intellect  could  detect  no 
flaw.  He  convinced  the  mind  if  he  did  not  convert  the 
heart. 

From  premise  to  conclusion  the  progress  of  his  logic 
was  like  the  movement  of  a  mighty  river,  gathering 
strength  and  volume  in  its  ever^broadening,  ever-deepen- 
ing flow,  until,  at  the  last,  it  glides  through  the  placid 
estuary  into  its  appointed  harbor. 

His  immortal  expositions  of  the  Constitution  are  marked 
by  a  clearness  of  style  which  is  unsurpassed.  The  mind 
follows  easily  the  thread  of  his  argument,  even  when  deal- 
ing with  the  most  complex  or  abstruse  subject  A  favor- 
ite expression  was,  ^^  It  is  admitted."  This  provoked  the 
remark:  '^  Once  admit  his  premises,  and  you  are  forced 
to  his  conclusion ;  therefore  deny  everything  he  says." 
And  Daniel  Webster  said  to  Justice  Story:  "When 
Judge  Marshall  says,  ^  It  is  admitted,'  sir,  I  am  preparing 
for  a  bomb  to  burst  over  my  head  and  demolish  all  my 
points." 

His  disposition  was  most  amiable.  He  never  had  a 
personal  enemy  in  his  life.  Story,  in  writing  to  a  friend, 
said :    "  I  think  he  is  the  most  extraordinary  man  I  ever 
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saw,  for  the  depth  and  tenderness  of  his  feeling."  His 
manner  on  the  Bench  was  dignified,  but  he  was  a  most 
patient  h'stener.  One  who  knew  him  well  says  that  no 
symptom  of  irritation  was  ever  betrayed  in  his  move- 
ments, no  frown  of  impatience  ever  cloaded  his  brow. 

The  domestic  life  of  every  man  is  his  own  hallowed 
possession.  Its  joys  and  sorrows,  its  hopes  and  disap- 
pointments, may  rightfully  abide  secure  within  that 
threshold  whose  door  screens  from  public  view  the  in- 
violable privacy  of  the  home,  into  whose  consecrated 
precincts  no  man  unbidden  may  dare  intrude. 

But  there  are  sometimes  graciously  afforded  to  a  people 
glimpses  of  the  inner  life  of  one  whose  illustrious  achieve- 
ments have  gained  for  him  their  reverence  and  gratitude; 
and  if  there  be  revealed  to  them  the  exhibitions  of  a  pure 
and  tender  heart,  the  character  whose  strength  com- 
manded their  homage  is  not  thereby  weakened,  but 
rounded  out  and  glorified,  and  their  affections  are  won, 
their  love  compelled,  as  the  uplifted  veil  discovers  the 
object  of  their  admiration  justly  crowned  with  that  loft- 
iest of  panegyrics:    Iriteger  vUae  scderisque pvrua. 

Let  the  voice  be  hushed,  and  the  foot  fall  more  lightly, 
as  the  door  is  opened  by  a  friendly  hand,  and  we  ap- 
proach the  sacra  arcwna  of  the  household,  for  the  place 
whereon  we  stand  is  holy  ground. 

The  Chief  Justice  died  in  1835,  in  the  eightieth  year 
of  his  age.  To  the  last,  the  brilliancy  of  his  intellect  re- 
mained undimmed,  its  acuteness  undulled,  its  vigor  unim- 
paired. 

Monuments  and  statues  have  been  erected  to  commem- 
orate his  worth.  Suitable  inscriptions  record  his  virtues 
and  his  noble  deeds.  The  ravages  of  time  may  reduce 
these  material  symbols  of  veneration  to  their  primeval 
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atoms,  but  bis  memory  sball  find  perennial  welcome  and 
abiding  habitation  in  the  hearts  of  his  oonntrymen.  And 
the  enjoyment  of  the  froits  of  those  priceless  services 
which  he  was  able  to  render  to  his  country  sball  excite 
the  deep,  enduring  gratitude  of  ages  yet  slumbering  in 
the  ventricle  of  time. 

**  Nothing  can  cover  his  high  fame  but  heathen; 
No  pyramids  set  off  his  memories 
But  the  eternal  substance  of  his  greatneas; 
To  which  I  leave  him." 
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